
City Council

City of Round Rock

Meeting Agenda

Alan McGraw, Mayor

Craig Morgan, Mayor Pro-Tem, Place 1

Rene Flores, Place 2

Frank Leffingwell, Place 3

Will Peckham, Place 4   

Writ Baese, Place 5

Kris Whitfield, Place 6

City Council Chambers, 221 East Main St.7:00 PMTuesday, November 22, 2016

A. CALL REGULAR SESSION TO ORDER – 7:00 P.M.

B. ROLL CALL

C. PLEDGES OF ALLEGIANCE

D. CITIZEN COMMUNICATION

Any citizen wishing to speak during citizen communication regarding an item on or off the agenda may 

do so after completing the required registration card. All comments must be no more than 3 minutes in 

length. Any comments regarding items not on the posted agenda may not be discussed or responded to 

by the City Council. The Mayor may deny any presenter the opportunity to address the City Council if 

the presentation or comments offered is substantially repetitive of those previous made, per §2-26(b)(d), 

of the Round Rock Code of Ordinances, 2010 Edition.

E. APPROVAL OF MINUTES:

E.1 2016-3969 Consider approval of the minutes for the November 10, 2016 City Council 

meeting.

F. RESOLUTIONS:

F.1 2016-3926 Consider public testimony regarding, and a resolution expressing no 

objection to the creation of an affordable multifamily housing complex 

known as the Shadow Ridge Apartments.

F.2 2016-3952 Consider a resolution authorizing the Mayor to execute a Funding 

Approval/Agreement with the U.S. Department of Housing and Urban 

Development related to the Community Development Block Grant (CDBG) 

Funds for Program Year 2016-2017.

F.3 2016-3961 Consider a resolution authorizing the Mayor to execute an Agreement with 

Navia Benefit Solutions, Inc. for administrative services related to 

employee benefit plans.
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November 22, 2016City Council Meeting Agenda

F.4 2016-3956 Consider a resolution authorizing the Mayor to execute a Management 

Agreement with Kemper Sports Management, Inc. for the Forest Creek 

Golf Club.

F.5 2016-3957 Consider a resolution authorizing the Mayor to execute an Agreement with 

US Foods, Inc. for the purchase of food and supplies at Round Rock 

facilities.

F.6 2016-3847 Consider a resolution authorizing the Mayor to execute a Refuse 

Collection Contract Between the City and Central Texas Refuse, Inc. dba 

Round Rock Refuse.

F.7 2016-3953 Consider a resolution authorizing the Mayor to execute a Professional 

Consulting Services Agreement with Raftelis Financial Consultants, Inc. 

for a 2017 Water and Wastewater Utility Rate Study.

F.8 2016-3968 Consider a resolution authorizing the Mayor to execute a Contract with 

Tank Builders, Inc. for the Lake Creek Ground Storage Tank Rehabilitation 

2016 Project.

F.9 2016-3954 Consider a resolution authorizing the Mayor to execute a Professional 

Consulting Services Agreement with Granicus, Inc. for legislative 

management software services and video streaming services.

G. COUNCIL COMMENTS REGARDING ITEMS OF COMMUNITY INTEREST

H. EXECUTIVE SESSION:

H.1 2016-3867 Consider Executive Session as authorized by §551.087, Government 

Code, to deliberate the offer of a financial or other incentive to KR 

Acquisitions, LLC to locate a facility in the City.

I. ADJOURNMENT

*Pursuant to the terms of Section 3.13 of the Round Rock Home Rule Charter, the second reading of 

this ordinance may be dispensed with by an affirmative vote of all the City Council members present.

In addition to any executive session already listed above, the City Council for the City of Round Rock 

reserves the right to adjourn into executive session at any time during the course of this meeting to 

discuss any of the matters listed above, as authorized by Texas Government Code for the following 

purposes:

§551.071Consultation with Attorney

§551.072 Deliberations regarding Real Property

§551.073 Deliberations regarding Gifts and Donations

§551.074 Personnel Matters

§551.076 Deliberations regarding Security Devices

§551.087 Deliberations regarding Economic Development Negotiations
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November 22, 2016City Council Meeting Agenda

POSTING CERTIFICATION

I certify that this notice of the Round Rock City Council Meeting was posted on this 17th day of 

November 2016 at 5:00 p.m. as required by law in accordance with Section 551.043 of the Texas 

Government Code.

/ORIGINAL SIGNED/

Sara L. White, TRMC, City Clerk
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Agenda Item Summary

City of Round Rock

Agenda Number: E.1

Consider approval of the minutes for the November 10, 2016 City Council 

meeting.

Title:

MinutesType:

City CouncilGoverning Body:

11/22/2016Agenda Date:

Sara White, City ClerkDept Director:

Cost:

Indexes:

111016 Draft MinutesAttachments:

Department: City Clerk's Office

Text of Legislative File 2016-3969
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City of Round Rock

Meeting Minutes - Draft

City Council

Thursday, November 10, 2016

CALL REGULAR SESSION TO ORDER – 7:00 P.M.

The Round Rock City Council met in regular session on November 10, 2016 in the City 

Council chambers at 221 E. Main Street. Mayor Pro-Tem Morgan called the meeting to 

order at 7:01 pm.

ROLL CALL

Mayor Pro-Tem Craig Morgan

Councilmember Frank Leffingwell

Councilmember Rene Flores

Councilmember Will Peckham

Councilmember Kris Whitfield

Present: 5 - 

Mayor Alan McGraw

Councilmember Writ Baese

Absent: 2 - 

PLEDGES OF ALLEGIANCE

Mayor Pro-Tem Morgan led the following Pledges of Allegiance: United States and 

Texas

CITIZEN COMMUNICATION

Ken Wood spoke to the City Council regarding the Baca Center Christmas Program.

Al Escotaa spoke to the City Council regarding traffic and speeding in his 

neighborhood.

CONSENT AGENDA:

A motion was made by Councilmember Kris Whitfield and seconded by 

Councilmember Will Peckham to approve the consent agenda.  The motion 

carried by the following vote:

Aye: Mayor Pro-Tem Morgan

Councilmember Leffingwell

Councilmember Flores

Councilmember Peckham

Councilmember Whitfield

5 - 

Nay: 0   

Absent: Mayor McGraw

Councilmember Baese

2 - 
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November 10, 2016City Council Meeting Minutes - Draft

E.1 2016-3898 Consider approval of the minutes for the October 27, 2016 City Council 

meeting.

The minutes were approved under the consent agenda.

E.2 2016-3913 Consider a resolution authorizing the City Manager to issue a Purchase 

Order to EST Group for annual maintenance services related to data 

storage.

The resolution was approved under the consent agenda.

RESOLUTIONS:

F.1 2016-3922 Consider a resolution authorizing the Mayor to execute Amendment No. 

1 to the Construction Manager at Risk Agreement between the City and 

Chasco Constructors, Ltd, LLP setting forth the Guaranteed Maximum 

Price (GMP) for the construction of the Public Safety Training Facility.

Chad McDowell, General Services Director, made the staff presentation.

A motion was made by Councilmember Leffingwell, seconded by 

Councilmember Whitfield, that this resolution be approved.  The motion 

carried by the following vote:

Aye: Mayor Pro-Tem Morgan

Councilmember Leffingwell

Councilmember Flores

Councilmember Peckham

Councilmember Whitfield

5 - 

Nay: 0   

Absent: Mayor McGraw

Councilmember Baese

2 - 

F.2 2016-3901 Consider a resolution authorizing the Mayor to execute a Contract with 

Cash Construction for the Southwest Downtown District Infrastructure 

Improvements - Phase 5B Project.

This item was pulled from the agenda at the request of staff.

F.3 2016-3902 Consider a resolution authorizing the Mayor to execute a Contract with 

Patin Construction, LLC for the 2014 Sidewalk Gap Project.

This item was pulled from the agenda at the request of staff.
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November 10, 2016City Council Meeting Minutes - Draft

F.4 2016-3904 Consider a resolution authorizing the Mayor to execute a Public Highway 

At-Grade Crossing and Advanced Signal Agreement with Union Pacific 

Railroad Company for the Burnet Street Quiet Zone Project.

Gary Hudder, Transportation Director, made the staff presentation.

A motion was made by Councilmember Whitfield, seconded by 

Councilmember Peckham, that this resolution be approved.  The motion 

carried by the following vote:

Aye: Mayor Pro-Tem Morgan

Councilmember Leffingwell

Councilmember Flores

Councilmember Peckham

Councilmember Whitfield

5 - 

Nay: 0   

Absent: Mayor McGraw

Councilmember Baese

2 - 

F.5 2016-3905 Consider a resolution authorizing the Mayor to execute a Public Highway 

At-Grade Crossing Improvement Agreement with Union Pacific Railroad 

Company for the St. Williams Street Quiet Zone Project.

Gary Hudder, Transportation Director, made the staff presentation.

A motion was made by Councilmember Leffingwell, seconded by 

Councilmember Flores, that this resolution be approved.  The motion carried 

by the following vote:

Aye: Mayor Pro-Tem Morgan

Councilmember Leffingwell

Councilmember Flores

Councilmember Peckham

Councilmember Whitfield

5 - 

Nay: 0   

Absent: Mayor McGraw

Councilmember Baese

2 - 

F.6 2016-3915 Consider a resolution authorizing the Mayor to execute Supplemental 

Contract No. 3 with Kennedy Consulting, Inc. for the University Boulevard 

Widening Project.

Gary Hudder, Transportation Director, made the staff presentation.

A motion was made by Councilmember Peckham, seconded by 

Councilmember Leffingwell, that this resolution be approved.  The motion 

carried by the following vote:
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November 10, 2016City Council Meeting Minutes - Draft

Aye: Mayor Pro-Tem Morgan

Councilmember Leffingwell

Councilmember Flores

Councilmember Peckham

Councilmember Whitfield

5 - 

Nay: 0   

Absent: Mayor McGraw

Councilmember Baese

2 - 

F.7 2016-3916 Consider a resolution authorizing the Mayor to execute a Contract for 

Engineering Services with Halff Associates, Inc. for the SH 45F 

(Frontage Roads) Project.

Gary Hudder, Transportation Director, made the staff presentation.

A motion was made by Councilmember Whitfield, seconded by 

Councilmember Flores, that this resolution be approved.  The motion carried 

by the following vote:

Aye: Mayor Pro-Tem Morgan

Councilmember Leffingwell

Councilmember Flores

Councilmember Peckham

Councilmember Whitfield

5 - 

Nay: 0   

Absent: Mayor McGraw

Councilmember Baese

2 - 

F.8 2016-3925 Consider a resolution authorizing the Mayor to execute a Real Estate 

Contract with Yen Chan Kuo for approximately 3.5303 acres needed for 

the Texas Avenue road connection project.

Gary Hudder, Transportation Director, made the staff presentation.

A motion was made by Mayor Pro-Tem Morgan, seconded by Councilmember 

Whitfield, that this resolution be approved.  The motion carried by the 

following vote:

Aye: Mayor Pro-Tem Morgan

Councilmember Leffingwell

Councilmember Flores

Councilmember Peckham

Councilmember Whitfield

5 - 

Nay: 0   

Absent: Mayor McGraw

Councilmember Baese

2 - 

COUNCIL COMMENTS REGARDING ITEMS OF COMMUNITY INTEREST
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November 10, 2016City Council Meeting Minutes - Draft

EXECUTIVE SESSION:

2016-3867H.1 Consider Executive Session as authorized by §551.087, Government 

Code, to deliberate the offer of a financial or other incentive to KR 

Acquisitions, LLC to locate a facility in the City.

The Council recessed to Executive Session.  Mayor Pro-Tem Morgan called the 

session to order at 7:33 p.m. and adjourned it at 7:45 p.m.

ADJOURNMENT

There being no further business, Mayor Pro-Tem Morgan adjourned the meeting at 

7:46 pm.

Respsectfully Submitted,

Sara L. White, City Clerk
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Agenda Item Summary

City of Round Rock

Agenda Number: F.1

Consider public testimony regarding, and a resolution expressing no 

objection to the creation of an affordable multifamily housing complex known 

as the Shadow Ridge Apartments.

Title:

ResolutionType:

City CouncilGoverning Body:

11/22/2016Agenda Date:

Brad Wiseman, Planning and Development Services DirectorDept Director:

$0.00Cost:

Indexes:

Resolution, MapAttachments:

Department: Planning and Development Services Department

Text of Legislative File 2016-3926

This item is required to be considered by the City Council in accordance with Chapter 2306 of 

the Texas Government Code. State legislation requires developers seeking tax credits for an 

affordable housing project to pursue a resolution of non-objection from the local governing body. 

As it pertains to the City, Pedcor Investments-2016-CLX, L.P. is seeking to construct an 

income-restricted apartment complex on approximately 23 acres of land at 2250/2300 East Old 

Settlers Boulevard, which is just northwest of the intersection of E Old Settlers Blvd and N A.W. 

Grimes Blvd. Shadow Ridge Apartments, as it will be known, is proposed to be financed, in 

part, by equity generated from low-income housing tax credits issued by the Texas Department 

of Housing and Community Affairs. Prior to a decision on the resolution, a public hearing must 

be held. 

The complex will contain up to 256 units: 252 of those will be affordable to renters earning 60% 

of the area median income, while the remaining 4 units will be affordable to renters earning 

50% of the area median income. The developer has a site development application currently 

under review in the Development Services Office. The property is zoned MF-2 (Multifamily - 

Medium Density), which permits apartment complexes like the one proposed.  

Surrounding land uses are as follows:

North: auto service shop - outside city limits

East: agriculture - outside city limits

South: Valero corner store - zoned C-1 (General Commercial)
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Agenda Item Summary Continued (2016-3926)

West: agriculture and Bluffs Landing Senior Village Apartments - zoned SF-R (Single Family - 

Rural) and PUD 73 

City Council has two options regarding this item: 

1. Express no objection to the application for tax credits for this affordable housing 

project by passing the resolution; or

2. Choose not to pass the resolution.

N/A
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0112.1604; 00367439

RESOLUTION NO. R-2016-3926

WHEREAS, Pedcor Investments-2016-CLX, L.P, or its successors, assigns or affiliates (the 

"Applicant") propose a development for affordable rental housing of up to 256 dwelling units (the 

“Affordable Housing”) that will be located at approximately 2250/2300 Old Settlers Boulevard East in 

the City of Round Rock, Williamson County, Texas; and

WHEREAS, the Affordable Housing is in the jurisdiction of the City of Round Rock; and

WHEREAS, the Applicant proposes to apply for financing for the Affordable Housing, 

including Low Income Housing Tax Credits ("Tax Credits") from the Texas Department of Housing 

and Community Affairs ("TDHCA"); and 

WHEREAS, the City of Round Rock has conducted a public hearing to take testimony with 

regard to the Affordable Housing; Now Therefore

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF ROUND ROCK, TEXAS,

SECTION ONE.  The City of Round Rock has received notice and information from the 

Applicant with regard to the Affordable Housing in accordance with Texas Government Code 

§ 2306.67071(a).

SECTION TWO.  The City of Round Rock has had sufficient opportunity to obtain a response 

from the Applicant regarding any questions or concerns it may have about the Affordable Housing.

SECTION THREE.  The City of Round Rock has conducted a public hearing at which public 

comment may be made in accordance with Texas Government Code § 2306.67071(b) and, after due 

consideration of the information provided by the Applicant and the comments from the public, the City 

of Round Rock does not object to the Applicant's application for Tax Credits to TDHCA.

SECTION FOUR.  This Resolution shall become effective immediately upon its passage. Sara 

L. White, City Clerk, is hereby authorized, directed, and empowered to certify these resolutions to 

TDHCA.



2

The City Council hereby finds and declares that written notice of the date, hour, place and 

subject of the meeting at which this Resolution was adopted was posted and that such meeting was 

open to the public as required by law at all times during which this Resolution and the subject matter 

hereof were discussed, considered and formally acted upon, all as required by the Open Meetings Act, 

Chapter 551, Texas Government Code, as amended.

RESOLVED this 22nd day of November, 2016.

ALAN MCGRAW, Mayor
City of Round Rock, Texas

ATTEST:

SARA L. WHITE, City Clerk





Agenda Item Summary

City of Round Rock

Agenda Number: F.2

Consider a resolution authorizing the Mayor to execute a Funding 

Approval/Agreement with the U.S. Department of Housing and Urban 

Development related to the Community Development Block Grant (CDBG) 

Funds for Program Year 2016-2017.

Title:

ResolutionType:

City CouncilGoverning Body:

11/22/2016Agenda Date:

Susan Morgan, CFODept Director:

Cost:

Indexes:

Resolution, Exhibit A, 16-17 FUNDING RECOMMENDATIONSAttachments:

Department: Finance Department

Text of Legislative File 2016-3952

The Community Development Block Grant Program (CDBG) was developed in 1974 and works 

to ensure affordable housing and to provide services to the most vulnerable in our communities. 

CDBG is an important tool to address serious challenges facing our community. To be eligible 

for CDBG funding, activities must meet one of the three national objectives of the program 

which are 1) benefit low to moderate income persons 2) prevent slum or blight 3) meet an 

urgent need.

This resolution will authorize the Mayor to execute a Funding Approval Agreement with the U.S. 

Department of Housing and Urban Development Community Development Block Grant Funds 

for Program Year 2016-2017 in the amount of $572,999. These documents constitute the 

contract between the U.S. Department of Housing and Urban Development and the City of 

Round Rock for use of Community Development Block Grant Funds.

The 2016-2017 Program Year is the Third Year in the 2014-2018 Five Year Consolidated Plan. 

In this 2016-2017 Program Year Annual Action Plan, funds are allocated to Public Services, 

Neighborhood and Public Facility Improvements and Program Administration. The 2016-2017 

Annual Action Plan was approved by City Council by Resolution No.2016-3649 on July 28, 

2016.  Individual recipient contracts over $50,000 will also come to Council for approval.

Staff recommends approval.
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Agenda Item Summary Continued (2016-3952)
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RESOLUTION NO. R-2016-3952

WHEREAS, the U.S. Department of Housing and Urban Development (“HUD”) has grant 

funds available to cities through the Community Development Block Grant Program; and

WHEREAS, HUD has submitted to the City for its approval, a Funding Approval/Agreement, 

a copy of which is attached hereto as Exhibit “A”; and

WHEREAS, the City Council wishes to approve said Agreement, Now Therefore

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF ROUND ROCK, TEXAS,

That the City Manager is hereby authorized and directed to execute on behalf of the City a 

Funding Approval/Agreement with HUD.

The City Council hereby finds and declares that written notice of the date, hour, place and 

subject of the meeting at which this Resolution was adopted was posted and that such meeting was 

open to the public as required by law at all times during which this Resolution and the subject matter 

hereof were discussed, considered and formally acted upon, all as required by the Open Meetings Act, 

Chapter 551, Texas Government Code, as amended.

RESOLVED this 22nd day of November, 2016.

ALAN MCGRAW, Mayor
City of Round Rock, Texas

ATTEST:

SARA L. WHITE, City Clerk
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CDBG PROGRAM YEAR 2016-2017 FUNDING RECOMMENDATIONS 

 

AGENCY/DEPARTMENT PROJECT DESCRIPTION FUNDING 
RECOMMENDATION 

CASA of Williamson County Funds will be provided for personnel to pay partial salary of a Volunteer 
Recruiter/Trainer Coordinator who advocates for the abused or neglected 
children in court. 

$20,000 

Round Rock Area Serving 
Center-Housing Assistance 
Program 

Funds will be provided for housing and emergency shelter needs, help elderly 
maintain independence, help families avoid eviction and homelessness. 

$25,000 

Round Rock Area Serving 
Center-Food Pantry 

Funds will be provided to purchase food through the Capital Area Food Bank 
to provide food to indigent, low-income, homeless, and transient people. 

$25,000 

Round Rock Housing Authority Funds will be provided for personnel and supplies for the Neighborhood 
Outreach Center. 

$15,950 

City of Round Rock 
Transportation Department-
Street Improvement Project 

Funds will be provided to construct 13,235 square feet of 4 feet, and 5 foot 
wide sidewalks along the west sides of Cameo Drive, Easton Drive, and 
Farnswood Drive. 

$130,740 

City of Round Rock 
Transportation Department-
Street Improvements Project 

Funding will be provided to construct sidewalks on the south side of Austin 
Ave from Nelson Street to approximately 100 feet East of Pecan Lane. 

$241,709 

CDBG Program Administration Funds will be used for the management and oversight of the CDBG program. $114,600 

 TOTAL: $572,999 

 



Agenda Item Summary

City of Round Rock

Agenda Number: F.3

Consider a resolution authorizing the Mayor to execute an Agreement with 

Navia Benefit Solutions, Inc. for administrative services related to employee 

benefit plans.

Title:

ResolutionType:

City CouncilGoverning Body:

11/22/2016Agenda Date:

Valerie Francois, HR DirectorDept Director:

$6,930.00Cost:

Indexes:

Resolution, Exhibit A, Form 1295Attachments:

Department: Human Resources Department

Text of Legislative File 2016-3961

This resolution is to change vendors for the medical and dependent care Flexible Spending 

Accounts (FSA), COBRA and direct billing for retirees. We prepared a RFP for a new vendor to 

provide administration of these benefits.  We received 7 responses to the RFP.  Navia is the 

vendor that we are recommending.

Cost: The annual cost will be approximately $6930.00.

Source of Funds: Health Fund Budget

Staff recommends approval.
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0112.1604; 00367619

RESOLUTION NO. R-2016-3961

WHEREAS, the City of Round Rock has duly sought proposals for administrative services 

related to employee benefit plans; and 

WHEREAS, Navia Benefit Solutions, Inc. (“Navia”) has submitted the proposal determined to 

be the most advantageous to the City considering the price and other evaluation factors included in the 

request for proposals; and

WHEREAS, the City Council desires to enter into an agreement with Navia, Now Therefore

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF ROUND ROCK, TEXAS,

That the Mayor is hereby authorized and directed to execute on behalf of the City an 

Administrative Service Agreement with Navia, a copy of said Agreement being attached hereto as 

Exhibit “A” and incorporated herein. 

The City Council hereby finds and declares that written notice of the date, hour, place and 

subject of the meeting at which this Resolution was adopted was posted and that such meeting was 

open to the public as required by law at all times during which this Resolution and the subject matter 

hereof were discussed, considered and formally acted upon, all as required by the Open Meetings Act, 

Chapter 551, Texas Government Code, as amended.

RESOLVED this 22nd day of November, 2016.

ALAN MCGRAW, Mayor
City of Round Rock, Texas

ATTEST:

SARA L. WHITE, City Clerk



NAVIA BENEFIT SOLUTIONS ADMINISTRATIVE SERVICES AGREEMENT (v. 2015) 

CONTRACT INFORMATION PAGE 

This NAVIA ADMINISTRATIVE SERVICES AGREEMENT ("Agreement") is entered into as of the 

Effective Date by and between Navia Benefit Solutions, Inc. ("Navia"), a Washington Corporation, and 

the below-named Employer (“Employer”). 

Name of Employer: City of Round Rock 

Effective Date: 1/1/2017 

Notices Sent to Employer: 231 East Main Street 

Suite 100 

Round Rock, TX  78664 

Notices Sent to Navia Matt Aitken  

PO Box 53250 

Bellevue, WA 98015-3250 

IN WITNESS WHEREOF, Employer and Navia have reviewed the forgoing Agreement in its 

entirety and have caused their undersigned Representative(s) to execute this Agreement, the same 

being duly authorized to do so. 

   EMPLOYER    NAVIA BENEFIT SOLUTIONS, INC. 

SIGNATURE: SIGNATURE: 

NAME: NAME: JAMES AITKEN 

TITLE: TITLE: PRESIDENT 

DATE: DATE: 11/8/16
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NAVIA ADMINISTRATIVE SERVICE AGREEMENT 

Employer has asked Navia to provide administrative services for certain employee Benefit Plans 

maintained by Employer as described in this Agreement.  In consideration of the mutual promises 

contained in this Agreement, Employer and Navia agree as follows:  

 

GENERAL TERMS AND CONDITIONS 

 

Article I:  Definitions 

All capitalized terms in this Agreement not defined in this Section shall have the meanings set forth in the 

Sections or Schedules of this Agreement in which they are defined.   

1.1 AFFILIATE 

“Affiliate” means a business entity now or hereafter controlled by, controlling or under common control 

with a Party.  Control exists when an entity owns or controls directly or indirectly 50% or more of the 

outstanding equity representing the right to vote for the election of directors or other managing authority 

of another entity.  

 

1.2 AGREEMENT 

“Agreement” means the following: the Contract Information Page, the General Terms and Conditions, the 

Schedules and the Exhibits that are specifically incorporated by the Parties into this Agreement by 

reference. 

 

1.3 BENEFIT PLANS  

“Benefit Plan(s)” means one or more employee benefits plans, COBRA Administration, or Retiree Billing 

Administration established and maintained by Employer for the benefit of its employees and their eligible 

dependents for which Navia provides Services in accordance with this Agreement. 

 

1.4 BUSINESS DAY  

“Business Day” means Monday through Friday, excluding days deemed to be federal holidays. 

 

1.5 CARD RECIPIENT  

“Card Recipient” means the individual to whom Card Services Provider issues an Electronic Payment 

Card in accordance with this Agreement. 

 

1.6 CARD SERVICES PROVIDER  

“Card Services Provider” means the third party chosen by Navia to issue Electronic Payment Cards in 

accordance with this Agreement and/or process electronic payment card transactions. 

 

1.7 CARRIER  

“Carrier” means the insurance Carrier or other benefit provider designated by the Employer. 

 

1.8 CLAIMS ADMINISTRATOR  

“Claims Administrator” means Navia. 

 

1.9 COBRA ELECTION NOTICE  

“COBRA Election Notice” means the election form included in the Specific Rights Notice. 
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1.10 CODE  

“Code” means the Internal Revenue Code of 1986 and the regulations thereunder, as amended from time 

to time. 

 

1.11 COVERED DEPENDENT  

“Covered Dependent” means any person other than the Covered Employee who is covered under a 

Benefit Plan by virtue of his relationship to the Covered Employee. 

 

1.12 COVERED EMPLOYEE  

“Covered Employee” means any of Employer’s employees or former employees who are enrolled in a 

Benefit Plan or who have established a Health Savings Account as defined in Code Section 223. 

 

1.13 COVERED INDIVIDUAL  

“Covered Individual” means a Covered Employee or a Covered Dependent. 

 

1.14 DISBURSEMENT REPORT  

“Disbursement Report” means a file or report created by Navia, posted to the Website that details the 

benefit disbursements. 

 

1.15 ELIGIBILITY AND PAYROLL DEDUCTION REPORT (“EDR”)  

“Eligibility and Payroll Deduction Report” means a file or report created by Navia, posted to the Website, 

and verified by the Employer against payroll deductions for each processing date. 

 

1.16 ELECTRONIC PAYMENT CARD  

“Electronic Payment Card” means a debit card or store value card used to pay for eligible expenses under 

the Benefit Plan(s). 

 

1.17 ELIGIBLE EMPLOYEE  

“Eligible Employee” means an employee that is eligible for the Benefit Plan(s) as determined by the 

Employer. 

 

1.18 EXHIBIT  

“Exhibit” means the document or documents specifically incorporated by the Parties into this Agreement 

by reference that describe the specific rights, duties, and obligations of the Parties.   

 

1.19 FEES  

“Fees” means the amount that must be paid as indicated in each Schedule. 

 

1.20 GRACE PERIOD 

“Grace Period” means the 2.5 month period after the end of the Plan Year during which eligible expenses 

incurred during that time may be applied toward the previous Plan Year.  

 

1.21 INTELLECTUAL PROPERTY RIGHTS  

“Intellectual Property Rights” means all intellectual property rights throughout the world, including 

copyrights, patents, mask works, trademarks, service marks, trade secrets, inventions (whether or not 

patentable), know how, authors’ rights, rights of attribution, and other proprietary rights and all 

applications and rights to apply for registration or protection of such rights. 

 

1.22 PARTY OR PARTIES  

“Party” means Employer or Navia collectively, and Employer and Navia shall be referred to as “Parties”.    
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1.23 PLAN ADMINISTRATOR  

“Plan Administrator” means Employer.    

 

1.24 PLAN APPLICATION  

“Plan Application” means the online or form questionnaire provided by Navia to Employer used to gather 

Employer and Plan design information. 

 

1.25 PLAN YEAR 

“Plan Year” means a period of time determined by the Employer no longer than 12 months. 

 

 

1.26 REPRESENTATIVE  

“Representative” means an officer, director, or individual with authority to bind the Party.  

 

1.27 RUN-OUT-PERIOD  

 “Run-out Period” means the period of time after the end of the Plan Year during which Covered Individuals 

can submit claims.  

 

1.28 SCHEDULE(S)  

“Schedule(s)” means the document or documents specifically incorporated by the Parties into this 

Agreement by reference that describe the specific Services and the specific rights and obligations of the 

Parties with respect to such Services.   

 

1.29 SERVICES  

“Services” means Benefit Plan related administrative services as described specifically in the Schedules, 

together with any materials, supplies, tangible items or other goods Navia furnishes in connection with 

the Services.  

 

1.30 SPECIFIC RIGHTS NOTICE  

“Specific Rights Notice” means the notice that must be provided to each qualified beneficiary in 

connection with a COBRA qualifying event. 

 

1.31 SUBCONTRACTOR  

“Subcontractor” means a third-party to whom a Party has delegated or subcontracted any portion of its 

obligations set forth herein.  

 

1.32 WE OR US  

“We” or “Us” means Navia. 

 

1.33 YOU OR YOUR  

“You” or “your” means Employer. 

 

1.34 YEAR-TO-DATE REPORT  

“Year-to-Date Report” means a file or report created by Navia, posted to the Website that details 

contributions, disbursements, and benefit election, if applicable. 
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Article II.  Relationship and Term 
 

2.1 RELATIONSHIP OF THE PARTIES  

Navia is an independent contractor.  Nothing in this Agreement or in the activities contemplated by the 

Parties hereunder shall be deemed to create an agency, partnership, employment, or joint venture 

relationship between the Parties, their Affiliates, or any of their Subcontractors or Representatives.  There 

are no third party beneficiaries of this Agreement, and nothing expressed or implied in this Agreement is 

intended to confer, nor shall anything herein confer, any rights, remedies, obligations, or liabilities 

whatsoever upon any person, including but not limited to Eligible Employees and Covered Individuals, 

other than the Parties and their respective successors or assigns.  Employer acknowledges that Navia is 

not an accounting or law firm.  No Services, and no written or oral communications made by Navia 

during the course of providing Services, are or should be construed by Employer as tax or legal advice. 

 

2.2 TERM OF THE AGREEMENT  

This Agreement shall be in effect from Effective Date set forth on the Contract Information Page   and 

will continue until such time as the Agreement is terminated as set forth herein (“Term”).  Each Schedule 

may have a later effective date than this Agreement to the extent that Employer and Navia agree to the 

terms set forth in the Schedule after this Agreement has already become effective.   

 

2.3 TERMINATION WITHOUT CAUSE  

Either Party may terminate this Agreement for convenience, without cause, at any time without further 

charge or expense with at least sixty (60) calendar days prior written notice to the other Party.  

 

2.4 TERMINATION FOR CAUSE  

In addition to any other remedies available to a Party, a Party may immediately terminate this Agreement 

upon the occurrence of a Termination Event by the other Party by providing written notice of termination 

to the other Party.   

 

The following events constitute a Termination Event:  

  

(a) Employer fails to pay the applicable Fees or satisfy the applicable funding requirements as set 

forth herein; 

   

(b) Failure of a Party to cure a material breach (to the extent curable) within thirty (30) calendar days 

after written notice of the breach and intent to terminate is provided by the non-breaching Party; 

 

(c) Employer files for bankruptcy, becomes or is declared insolvent (generally unable to pay its debts 

as they become due), is the subject of any proceedings (not dismissed within 30 days) related to 

its liquidation, insolvency or the appointment of a receiver or similar officer, makes an 

assignment for the benefit of all or substantially all of its creditors, takes any corporate action for 

its winding-up, dissolution or administration, enters into an Agreement for the extension or 

readjustment of substantially all of its obligations, or recklessly or intentionally makes any 

material misstatement as to its financial condition.  Navia reserves the right to retain as an 

additional administrative Fee any interest earned on amounts while held in a Navia maintained 

account.   

 

2.5 POST TERMINATION OBLIGATIONS  

(a) If Employer terminates this Agreement, Navia shall reasonably cooperate with Employer to 

transition information to Employer or a new third party pursuant to the reasonable instructions of 

Employer, in accordance with the terms of this Agreement, as necessary to enable the new service 

provider to perform services without disruption to Covered Individuals.  Employer is obligated to 
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reimburse all reasonable costs and expenses incurred by Navia in transitioning such information 

as set forth herein.  Covered Individual claims submitted to Navia after the effective date of the 

termination will be redirected to Employer and Navia will have no further responsibility with 

respect to Covered Individual claims submitted after the effective date of termination.   

 

(b) The rights and obligations of the Parties that by their nature must survive termination or 

expiration of this Agreement in order to achieve its fundamental purposes include, without 

limitation, Section 5.1 through Section 5.5, Article VI, Section 7.7, and the Business Associate 

Agreement Exhibit. 

 

(c) Termination of this Agreement shall not terminate the rights or obligations of either Party arising 

prior to the effective date of such termination.  Notwithstanding anything to the contrary herein upon 

termination of this Agreement, all Fees, funding, and other amounts owed by you will become 

immediately due and payable. 

 

Article III.  Fees 

 

3.1 FEES FOR SERVICES  

The Fees that Employer must pay Navia for Services are set forth in the Fee section of each Schedule.  To 

the extent that Navia sends a monthly invoice, all Fees are due upon receipt of the monthly 

invoice.Failure to timely and completely pay such Fees may also result in suspension of all or part of the 

Services provided or, in Navia’s discretion, termination of the Agreement.  

 

3.2 FEES FOR ADDITIONAL SERVICES  

Additional Fees for additional Services not listed in the Schedules shall be as mutually agreed in writing 

between Employer and Navia prior to performance.  Such Fees may result from Employer’s specific 

requests for legal guidance provided by an outside firm, development time, or third-party audit Fees. 

 

3.3 FEE TERMS AND CHANGES IN FEES  

(a) Fees are effective beginning with the Effective Date unless otherwise provided herein.   

 

(b) The Parties may agree to change the Fees with no less than sixty (60) days’ notice prior to the 

start of the new agreed upon Fee structure. 

 

(c) In addition, Navia may change Fees to the extent that (i) changes are made in applicable law that 

materially affect the rights and obligations of Navia set forth herein or (ii) Employer amends the 

Benefit Plan in a manner that materially impacts the Services provided herein.  In the event of 

such a change, Navia will provide written notice of the proposed Fee changes to Employer.  If 

Employer does not affirmatively reject the proposed Fee changes in writing within thirty (30) 

days of receiving written notice of the proposed Fee changes from Navia, such proposed Fees will 

become effective the first day of the month following the end of the thirty day response period.  If 

Employer does not agree with such proposed Fee changes, Employer may terminate the 

Agreement with no less than thirty (30) days prior written notice from the date that Navia notified 

Employer of the Fee changes. 

 

Article IV.  Warranties and Representations  

 

4.1 MUTUAL WARRANTIES AND REPRESENTATIONS  

Each Party represents and warrants the following:   
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(a) the Party’s execution, delivery and performance of this Agreement:  (i) have been authorized by 

all necessary corporate action, (ii) do not violate the terms of any law, regulation, or court order 

to which such Party is subject or the terms of any material agreement to which the Party or any 

of its assets may be subject and (iii) are not subject to the consent or approval of any third party;  

(b) This Agreement is the valid and binding obligation of the representing Party, enforceable against 

such Party in accordance with its terms;   

(c) Such Party is not subject to any pending or threatened litigation or governmental action which 

could interfere with such Party's performance of its obligations hereunder; and  

(d) Both Parties will perform their respective obligations under this Agreement in compliance with 

all laws, rules, regulations, and other legal requirements applicable to the Party. 

4.2 NAVIA’S WARRANTIES AND REPRESENTATIONS  

(a) Navia represents and warrants that the Services shall reasonably conform to the Schedules 

described herein.   

 

(b) Other than as specifically set forth herein, Navia makes no representation or warranty, express or 

implied, written or oral, and, to the full extent permitted by law, disclaims all other warranties 

including, but not limited to, the implied warranties of merchantability or fitness for a particular 

purpose. 

 

Article V:  Information and Records 

 

5.1 RECORDS GENERALLY  

Employer and Navia shall retain records and supporting documentation sufficient to document its 

satisfaction of its obligations under this Agreement in accordance with laws and generally accepted 

accounting principles for at least seven (7) years from the date such record or documentation is created. 

 

5.2 CONFIDENTIAL AND PROPRIETARY INFORMATION - GENERALLY  

(a) The term “Confidential Information” shall mean this Agreement and all non-public data, trade 

secrets, business information and other information of any kind whatsoever that a Party 

(“Discloser”) discloses, in writing, orally, visually or in any other medium, to the other Party 

(“Recipient”) or to which Recipient obtains access and that relates to Discloser or, in the case of 

Navia, its customers.  A “writing” shall include an electronic transfer of information by e-mail, 

over the Internet or otherwise.  Confidential Information shall not include Benefit Plan data  

(claims, explanation of benefits, and other data subject to the Health Insurance Portability and 

Accountability Act of 1996 (“HIPAA”) and Health Information Technology for Economic and 

Clinical Health Act (HITECH”)).  Such data will be protected under HIPAA, HITECH and other 

applicable privacy and security laws as indicated in the Business Associate Agreement. 

 

(b) Each of the Parties, as Recipient, hereby agrees that it will not, and will cause its Representatives, 

Affiliates, and Subcontractors not to disclose Confidential Information of the other Party, during 

or after the Term of this Agreement, other than on a “need to know” basis and then only to: (a) 

Affiliates; (b) Representatives; and/or (c), Subcontractors provided that any third parties who 

receive Discloser’s Confidential Information from Recipient or on behalf of Recipient are subject 

to a written confidentiality agreement that shall be no less restrictive than the provisions of this 

Section; (d) as required by law or as otherwise expressly permitted by this Agreement.   

 

(c) Recipient shall not use or disclose Confidential Information of the other Party for any purpose 

other than to carry out its obligations set forth herein. 
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(d) Recipient shall treat Confidential Information of the other Party with no less care than it employs 

for its own Confidential Information of a similar nature that it does not wish to disclose, publish, 

or disseminate, but not less than a reasonable level of care.   

 

(e) Upon the Discloser’s request following expiration or termination of this Agreement for any 

reason, the Recipient shall promptly return or destroy all Confidential Information in the 

possession of Recipient or Recipient’s Affiliates, Representatives or Subcontractors.  If it is 

determined that returning or destroying all Confidential Information of Employer is infeasible 

Navia shall extend the protections of this Agreement to such Confidential Information. 

 

(f) The obligations of confidentiality in this Section shall not apply to any information that (i) 

Recipient rightfully has in its possession when disclosed to it, free of obligation to Discloser to 

maintain its confidentiality; (ii) Recipient independently develops without access to Discloser’s 

Confidential Information; (iii) is or becomes known to the public other than by breach of this 

Section or (iv) is rightfully received by Recipient from a third party without the obligation of 

confidentiality.  Any combination of Confidential Information disclosed with information not so 

classified shall not be deemed to be within one of the foregoing exclusions merely because 

individual portions of such combination are free of any confidentiality obligation or are 

separately known in the public domain.  

 

(g) A Party’s Confidential Information and any results of processing Confidential Information or 

derived in any way therefrom shall at all times remain the property of that Party. 

   

5.3 MEDIA RELEASES AND PUBLIC ANNOUNCEMENTS  

Employer may not issue any media releases, public announcements and public disclosures, relating to this 

Agreement or use the name or logo of Navia, including, without limitation, in promotional or marketing 

material or on a list of vendors, provided that nothing in this paragraph shall restrict any disclosure 

required by legal, accounting or regulatory requirements beyond the reasonable control of the releasing 

Party.    

 

5.4 PROTECTED HEALTH INFORMATION  

Protected Health Information (“PHI”), as defined by 45 C.F.R. 160.103, if any, that is used or disclosed 

by the Parties in accordance with this Agreement, will be governed by the terms and conditions set forth 

in the Business Associate Agreement between the Parties.  Employer agrees that Navia may communicate 

confidential, PHI or otherwise sensitive information to Employer and hold it harmless for any such 

communications in the event they are misrouted or intercepted from any claim for the improper use or 

disclosure by Navia where such information is used or disclosed for purposes of administration of the 

Benefit Plan(s) or used or disclosed for the purposes of carrying out Navia’s duties and responsibilities 

under this Agreement.   

 

5.5 INTELLECTUAL PROPERTY RIGHTS  

Each Party shall retain all rights in and/or title to its respective Intellectual Property Rights.  Other than as 

expressly provided in this  Agreement, (a) nothing contained herein shall be construed as granting a Party 

any license, right, title, or interest in or to any of other Party’s Intellectual Property Rights and (b) neither 

Party is developing any work product for the other. 

 

5.6 ONLINE SERVICES  

(a) Navia may provide access to a password-protected website maintained by Navia or Navia’s 

Subcontractor(s) in connection with the Services (the “Website”).  Navia may unilaterally make 

reasonable adjustments and improvements to the Website at any time and without prior notice.  
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Neither Navia nor Navia’s Subcontractor is under any obligation to make any adjustments to the 

Website that are requested by Employer or any other third party.   

(b) The Website may include information related to Navia’s other services and/or links to other 

websites to the extent permitted by law.  Navia neither grants a license for nor is responsible for 

any external links to third party websites provided on the Website.   

(c) Employer acknowledges that Employer and the Covered Individuals are solely responsible for 

maintaining the hardware and/or software necessary to access the Website. 

 

Article VI: Liability and Indemnification 

6.1 LIMITATION ON LIABILITY  

(a) NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR ANY SPECIAL, INDIRECT, 

INCIDENTAL, CONSEQUENTIAL, PUNITIVE OR EXEMPLARY DAMAGES, 

INCLUDING, BUT NOT LIMITED TO, LOST PROFITS, LOSS OF DATA,  OR COST OF 

SUBSTITUTE SERVICES ARISING OUT OF OR IN CONNECTION WITH THIS 

AGREEMENT OR THE SERVICES PERFORMED HEREUNDER UNDER ANY THEORY 

OF LIABILITY EVEN IF SUCH PARTY ALLEGED TO BE LIABLE HAS KNOWLEDGE 

OF THE POSSIBILITY OF SUCH DAMAGES, PROVIDED, HOWEVER, THAT THE 

LIMITATIONS SET FORTH IN THIS SECTION SHALL NOT APPLY TO OR IN ANY 

WAY LIMIT THE OBLIGATIONS OF THE SECTIONS ENTITLED “INDEMNITY,” AND 

“CONFIDENTIALITY AND PROPRIETARY INFORMATION”.  IF NAVIA IS FOUND 

LIABLE TO EMPLOYER FOR ANY DIRECT DAMAGES, SUCH DAMAGES SHALL NOT 

EXCEED AN AMOUNT EQUAL TO ACTUAL DAMAGES OR THE FEES PAID FOR 

SERVICES GIVING RISE TO THE CLAIM WITHIN THE TWELVE (12) MONTHS 

PRECEDING THE CLAIM, WHICHEVER IS LESS. 

(b) Navia is not liable for the acts or omissions of a prior administrator or the acts or omissions of 

Employer if prior administration was conducted by Employer. 

(c) Navia shall not be liable for any action, conduct, or activity taken by Navia, or any failure to act 

at the request of Employer.   

(d) Neither party will be liable for and will be excused from any failure or delay in satisfying its 

obligations set forth herein if such failure or delay is caused by circumstances beyond its control, 

including but not limited to any natural disaster (such as earthquakes, hurricanes or floods), 

emergency conditions (such as war, riot, fire, theft or labor dispute), outages, legal constraint or 

governmental action or inaction, breakdown or failure of equipment not due directly to the 

negligence of the Party maintaining the equipment, or the act, omission, negligence or fault of 

the other party.  This section does not excuse Employer from its obligations to pay any of the 

Fees or to fund the Benefit Plans as provided herein. 

(e) Navia neither assumes nor underwrites any liability of Employer under the Benefit Plans, and 

acts only as provider of the services specifically described herein.  The Services performed shall 

be ministerial in nature and shall be performed in accordance with the direction, guidance, 

framework, and interpretation of the Benefit Plan(s) established and communicated by 

Employer.  Navia shall have no discretionary authority or control over the Benefit Plan(s), funds, 

and Covered Individuals. 

 6.2 INDEMNITY  

(a) Each Party (“Indemnitor”) shall indemnify, defend, and hold harmless the other Party, its 

Representatives, successors and permitted assigns (collectively, the “Indemnitee”) from and 
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against any and all claims made or threatened by any third party and all related losses, expenses, 

damages, costs and liabilities, including reasonable attorneys' Fees and expenses incurred in 

investigation or defense (“Damages”), to the extent such Damages arise out of or relate to the 

following:  

 

(b) Any negligent act or omission or willful misconduct by an Indemnitor, its Representatives or its 

Subcontractor; or  

i. Any material breach in a representation, covenant, or obligation of the Indemnitor 

contained in this Agreement.  

 

(c) Indemnitee shall give Indemnitor reasonably prompt notice of, and the Parties shall cooperate in, 

the defense of any such claim, suit or proceeding, including appeals, negotiations and any 

settlement or compromise thereof, provided that Indemnitee must approve the terms of any 

settlement or compromise that may impose any un-indemnified or nonmonetary liability on 

Indemnitee. 

 

(d) Navia shall not be liable to Employer for mistakes of judgment or other actions taken in good 

faith unless such error results directly from an intentionally wrongful or grossly negligent act of 

Navia. 

 

6.3 REMEDIES  

The remedies under this Agreement shall be cumulative and are not exclusive.  Election of one remedy 

shall not preclude pursuit of other remedies available under this Agreement or at law or in equity. 

 

6.4 STATUTE OF LIMITATIONS  

The Parties agree that no legal action may be brought by a Party (“Plaintiff”) against the other more than 

two (2) years after the date the claim giving rise to such action became known by the Plaintiff or, 

exercising reasonable diligence should have been known by the Plaintiff. 

 

Article VII: Miscellaneous  

 

7.1 AUDIT  

During the term of this Agreement, Employer may, at its sole expense, perform a confidential audit of the 

Services in accordance with the Schedules.  Such audits shall be conducted on a mutually agreed upon 

date during Navia’s normal business hours.  Only a third party mutually agreed to by the Parties and who 

has executed a separate confidentiality agreement with Navia may conduct or assist Employer with the 

Audit.  Employer will provide Navia with a summary of the findings from each report prepared in 

connection with any such audit and discuss results, including any remediation plans.  Except as 

specifically agreed to by the Parties, any audit of claims process by Navia in accordance with this 

Agreement shall be based on a random representative sampling methodology of Employer’s Covered 

Individual’s claims processed within the last 12 months. 

 

7.2 SECTION HEADINGS  

Section headings are included for convenience or reference only and are not intended to define or limit 

the scope of any provision of this Agreement and should not be used to construe or interpret this 

Agreement.   

 

7.3 WAIVER OF RIGHTS  

No delay, failure, or waiver of either Party's exercise or partial exercise of any right or remedy under this 

Agreement shall operate to limit, impair, preclude, cancel, waive, or otherwise affect such right or 
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remedy.  Any waiver by either Party of any provision of this Agreement shall not imply a subsequent 

waiver of that or any other provision of this Agreement.   

 

7.4 INVALID/ILLEGAL/UNENFORCEABLE PROVISIONS  

If any provision of this Agreement is held invalid, illegal, or unenforceable, the validity, legality, or 

enforceability of the remaining provisions shall in no way be affected or impaired thereby.  

 

7.5 AMENDMENT  

Except as otherwise set forth herein, no amendments of any provision of this Agreement shall be valid 

unless made by an instrument in writing signed by both Parties specifically referencing this Agreement.      

 

7.6 AGREEMENT  

(a) This Agreement, the Schedules, and any Exhibits reflect the final, full and exclusive expression 

of the agreement of the Parties and supersedes all prior agreements, understandings, writings, 

proposals, representations and communications, oral or written, of either Party with respect to the 

subject matter hereof and the transactions contemplated hereby.   

 

(b) This Agreement may be executed by the Parties in one or more counterparts, and each of which 

when so executed shall be an original but all such counterparts shall constitute one and the same 

instrument.  The Parties agree to accept a digital image of this Agreement, as executed, as a true 

and correct original and admissible as best evidence to the extent permitted by a court with proper 

jurisdiction 

 

(c) Notwithstanding the general rules of construction, both Employer and Navia acknowledge that 

both Parties were given an equal opportunity to negotiate the terms and conditions contained in 

this Agreement, and agree that the identity of the drafter of this Agreement is not relevant to any 

interpretation of the terms and conditions of this Agreement. 

 

(d) This Agreement shall be governed by the applicable laws of Washington without regard to any of 

its conflict of law principles and any dispute arising out of this Agreement will be settled in any 

court of competent jurisdiction in King County, Washington. 

 

7.7 NOTICES  

(a) All legal notices or other communications required to be sent by one Party to the other Party 

under this Agreement shall be given to the Parties in writing to the addresses identified on the 

Contract Information Page or to such other addresses as the Parties may substitute by written 

notice given in the manner prescribed in this Section as follows:   

 

i. By first class, registered or certified United States mail, return receipt requested and 

postage prepaid,  

 

ii. Over-night express courier,   

 

iii. By hand delivery to such addresses, or 

 

iv. Electronic mail with return receipt.   

 

(b) Such notices shall be deemed to have been duly given (i) five (5) Business Days after the date of 

mailing as described above, (ii) one (1) Business Day after being received by an express courier 

during business hours, or (iii) the same day if by hand delivery or by email  
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7.8 CONSENT  

Wherever this Agreement requires either Party's approval or consent such approval or consent shall not be 

unreasonably withheld or delayed.  

 

7.9 THIRD PARTY BENEFICIARIES  

Except as expressly set forth in this Agreement, the Parties do not intend the benefits of this Agreement to 

inure to any third party, including but not limited to Covered Individuals and Eligible Employees, and 

nothing contained herein shall be construed as creating any right, claim or cause of action in favor of any 

such other third party, against either of the Parties hereto. 

 

7.10 ADVERTISING  

Navia may indicate in its marketing materials and proposals to other prospective customers that this 

Agreement has been awarded, and may describe the nature and objective(s) of this engagement.  No such 

statements by, or materials of, Navia will disclose any Employer Confidential Information. 
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BENEFIT PLAN SERVICE SCHEDULE(S) AND FEES  

 

Employer has established one or more of the following Benefit Plans (the “Plan” or “Plans”) for purposes 

of providing benefits administration and/or reimbursement of certain eligible expenses incurred by 

Covered Individuals: 

 Cafeteria Plan Document and Forms 

 Health Flexible Spending Arrangement and Dependent Care Flexible Spending 

Arrangement    

 Health Reimbursement Arrangements  

 Section 132 Transportation and Parking Plan  

 Code Section 223 Health Savings Account  

 

In addition Employer may offer one or more of the following other Plans for purposes of complying with 

applicable laws or providing additional benefits. 

 

 Wellness Plan 

 Federal COBRA Administration  

 Direct Billing or Retiree Billing Administration 

 

Employer has asked Navia to assist it with its administrative obligations under one or more of the Plans 

identified above.  The specific Plan related Services are described in each Schedule.  Only those Services 

chosen by Employer pursuant to an Application and for which the applicable Fee is paid as set forth in the 

Fee section of each Schedule (or, as set forth below with respect to additional requested Services), will be 

provided by Navia.     

Article I. Standard Benefit Plan Services  

 

1.1. Employer is solely responsible for the operation and maintenance of the Plans.  It is Employer’s 

sole responsibility and duty to ensure that each Plan complies with the applicable laws and 

regulations, and Navia’s provision of Services under this Agreement does not relieve Employer of 

this obligation. 

1.2. If applicable to the particular Plan, Navia will provide Navia’s standard plan document, summary 

plan description, and forms to be used by Employer as a template for creating the governing 

documents for the Plan(s).  Such standard documents and forms have been prepared in 

accordance with the standard of care set forth in the Agreement but are general in nature and do 

not take into consideration facts and circumstances specific to Employer and Employer’s Plans.  

Consequently, Navia makes no warranties and representations that such documents and forms 

will comply with applicable law as they relate to the Plan(s).  Navia is not responsible for making 

any changes or amending the documents.  It is Employer’s responsibility to review the documents 

and ensure they conform to the facts and circumstances specific to Employer and the Plans, and 

ensure the documents comply with applicable laws.  Employer shall also make such documents 

available to Covered Individuals as required by law. 

 

1.3. Employer will provide to Navia timely, accurate and complete information relating to the 

Covered Individuals and the Plans as is necessary for Navia to satisfy its obligations hereunder.  

Employer will provide such information in a format identified by Navia.  In the event that 

information is not timely reported or verified, and in the event that there are disbursements made 

by Navia that would not have been made if the occurrence had been reported on the same day of 
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each such occurrence, then Employer shall be responsible for such disbursements and shall 

reimburse Navia therefore upon request by Navia.  Employer shall be responsible for accurate 

Participant payroll deductions, reporting of deductions, and W-2 reporting. 

 

Employer understands and agrees that Navia may rely on all information provided to it by 

Covered Individuals and/or Employer in accordance with this Agreement as true and accurate 

without further verification or investigation by Navia.  Navia shall not be responsible and shall be 

held harmless for the receipt of inaccurate and/or incomplete information or data files.  Navia 

shall not be responsible for any delays in providing services under this Agreement and any 

financial or adverse consequences due to the receipt of the inaccurate and/or incomplete 

information or data files or for Employer’s failure to send data files.   

 

1.4 If applicable to the Plan(s), Navia will make enrollment kits (describing the benefit), enrollment 

forms, online enrollment specification files, and claim forms available on the Website and/or to 

Employer for distribution to Covered Individuals.  Navia is only obligated to process claims 

submitted to Navia in accordance with the instructions set forth on Navia’s claim forms.  Navia 

will process claims in accordance with applicable law, its standard operating procedures, and the 

terms of the Plan to the extent that such terms are provided to Navia and are consistent with 

Navia’s standard operating procedures.  Navia may also provide claims submission capabilities 

via online and through a smart phone application for certain Plans.  If Navia denies a request for 

reimbursement, Navia will review the 1st level appeal.  If the Plan provides for 2 levels of appeal 

Employer will be responsible for the final determination.  Employer shall be the fiduciary and 

Plan Administrator of the Benefits Plans and shall be responsible for interpreting the Plans, its 

provisions, terms and conditions and make any and all determinations as to eligibility, appeal, and 

change in status events, as applicable.   

 1.5  In the event that a Covered Employee is reimbursed less than is otherwise required by the Plans, 

Navia will promptly adjust the underpayment to the extent that Employer has satisfied its funding 

obligations as set forth herein.  If it is discovered that a Covered Employee was overpaid, or the 

Covered Employee fails to substantiate an Electronic Payment Card Transaction as required by 

applicable rules and regulations, Navia will make reasonable attempts to request repayment of 

overpaid or unsubstantiated Electronic Payment Card claims or offset the ineligible payment 

against any claims for future eligible expenses in accordance with applicable rules and 

regulations.  If the Covered Employee fails to repay or offset, Navia will notify Employer upon 

Employer’s written request for such report or data.  Employer is responsible for taking any 

additional action permitted or required by law (e.g., including such amounts in income or 

garnishing wages consistent with applicable laws).  Navia shall have no obligation to request 

repayment or offset to the extent such overpayment is a result of Employer’s acts or omissions, 

such payments were authorized by Employer or Employer has failed to satisfy its funding 

obligations.   

 

1.6 The specific funding requirements are set forth in each Schedule.  Generally, Employer shall 

make sufficient funds from its general assets available to pay benefits under the Plan(s).  

Employer shall grant Navia withdrawal authority over the account sufficient to enable it to pay 

benefits.  If at any time the amount of benefits payable under the Plan exceeds the amount in the 

account Employer shall transfer an amount necessary to the account to fulfill its funding 

obligations under the applicable Plan(s).  Navia may suspend processing all benefit payments, 

electronic payment cards, and any other reimbursements, and distributions in the event Employer 

fails make sufficient funds from its general assets available to pay benefits under the Plan(s) 
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and/or fails to fund the Plan(s) according to the relevant Schedule.  Navia shall not be responsible 

or liable for the funding of claims for benefits under any Plan.   

 

If at any time Navia has paid out more in benefits than received in funding (based upon either 

individual Covered Employee accounts or the Plan(s) aggregate balance) Employer shall deliver 

to Navia an amount equal to that deficit upon Navia’s written request.  If such funding is not 

received within two (2) days Navia may suspend all Services including but not limited to 

suspension of Electronic Payment Cards and benefit reimbursements.  

 

1.7 If relevant to the Plan(s), Navia shall provide on-site enrollment meetings and attendance at 

benefits fairs, as reasonably requested by Employer, for the Fee and costs set forth in the 

Schedule. 

 

1.8 Navia shall provide customer support weekdays, 5 a.m. to 5 p.m. Pacific Time, excluding 

holidays. 

 

1.9 Navia will conduct Nondiscrimination Testing (“NDT”) required under the Code for the attached 

Schedules.  Navia will provide Employer with a Request for Information (“RFI”) form requesting 

the data necessary to complete the NDT.  Within a reasonable amount of time after receipt of the 

requested information, Navia will provide test results, which will be based solely on the 

information provided by Employer and/or information maintained by Navia in accordance with 

the Schedule.  Such test results are not intended as legal or tax advice and shall not be relied upon 

as legal or tax advice.  Navia is under no obligation to advise Employer regarding specific 

corrective measures beyond providing the test results. 

 

1.10 Employer may review reports summarizing the Plan via the Website.  Employer is responsible for 

reviewing the reports submitted by Navia and notifying Navia of any errors of which it is aware 

within a reasonable period of time after reviewing them.  

Article II.  Electronic Payment Card Services 

 

2.1. If applicable to the Plan(s) selected in the attached Schedule(s), at Employer’s request and 

payment of all applicable Fees, the Card Services Provider may make an Electronic Payment 

Card available to Covered Individuals through which eligible expenses may be paid in 

accordance with the following terms: 

2.2. Covered Employees or Employer shall provide to Navia a valid email address for each Covered 

Employee requesting an Electronic Payment Card.  

2.2.1. The Card Services Provider will issue an Electronic Payment Card to each Card 

Recipient within thirty (30) days of Navia’s receipt of the Covered Employee’s 

enrollment data or the Covered Employee’s online, electronic mail or form request.  

Employer understands and acknowledges that the Card Services Provider issues 

Electronic Payment Cards based solely on the information provided by Employer.  Navia 

and the Card Services Provider have no obligation to verify or confirm that Card 

Recipients are Covered Individuals.  

2.2.2. Card Recipients must agree to use the Electronic Payment Card in accordance with the 

terms of the Cardholder Agreement that accompanies the Electronic Payment Card.  The 

Electronic Payment Card will be deactivated if the Covered Individual fails to use the 
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Electronic Payment Card in accordance with the Cardholder Agreement or as otherwise 

required by applicable law. 

2.2.3. The Electronic Payment Card may be used by Card Recipients to pay for eligible 

expenses (as defined by applicable law and the applicable Plan to the extent consistent 

with Navia’s standard operating procedures) in accordance with the applicable rules and 

regulations. 

2.2.4. Navia will require substantiation of expenses paid with the Electronic Payment Card in 

accordance with the requirements set forth in the Code and/or other applicable guidance.  

The Electronic Payment Card will be deactivated if the Card Recipient fails to provide 

the requested substantiation in a timely manner as determined by Navia in accordance 

with Federal guidelines. 

2.2.5. All Cards will be deactivated on the date this Agreement is terminated, the date that 

Employer fails to satisfy its funding obligations as set forth herein, the date Employer 

files for bankruptcy and/or as necessary to prevent fraud or abuse (as determined by 

Navia).   

2.2.6. A Fee of $5 will be assessed for lost, stolen, replaced, or additional Electronic Payment 

Card(s). The Fee may be deducted from the Covered Individual’s benefit. 
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CAFETERIA PLAN SERVICE SCHEDULE  
 

Employer has established a Code Section 125 Plan to allow eligible employees to pay for their share of 

certain Benefit Plan coverage with pre-tax salary reductions (including but not limited to Employer 

contributions).   

This Schedule is incorporated into and made a part of the Agreement.  The responsibilities of the Parties 

set forth in this Schedule are in addition to any responsibilities set forth in the Agreement.  If there is a 

conflict between this Schedule and any other part of the Agreement with respect to the subject matter of 

this Schedule, the Schedule will control.  In all other conflicts, the Agreement controls.  Capitalized terms 

not otherwise defined herein are defined as set forth in the Agreement.   

Article I.  Standard Services 

1. Navia will provide a sample Code Section 125 plan document, summary plan description, and 

forms for review by Employer and Employer’s legal counsel.  Such standard documents and 

forms have been prepared in accordance with the standard of care set forth in the Agreement but 

are general in nature and do not take into consideration facts and circumstances specific to 

Employer and the Benefit Plans.  Consequently, Navia makes no warranties and representations 

that such documents and forms will comply with applicable law as they relate to the Benefit 

Plans.  Navia is not responsible for making changes or amending the documents.   

 

2. All Benefit Plan elections and changes to elections will be processed as instructed by Employer 

and in accordance with the terms of the sample plan document referenced in 1.1 above and 

applicable law.  Employer will provide Eligible Employees with election and change of election 

forms provided by Navia.  If necessary for Navia to administer the other Services provided under 

this Agreement, Employer will collect and submit the completed election forms and/or change of 

election forms to Navia as soon as possible after receipt of such forms but no later than the 

effective date of such elections or change of elections.  Employer is responsible for determining 

who is eligible for the Benefit Plan and who has satisfied the requirements to become a Covered 

Individual in the Benefit Plan.  In addition, Employer is ultimately responsible for determining 

whether a requested change in election is permitted.  
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HEALTH FLEXIBLE SPENDING ARRANGEMENT (“HEALTH FSA”) AND DEPENDENT 

CARE FLEXIBLE SPENDING ARRANGEMENT (“DAY CARE FSA”) SCHEDULE BENEFIT 

PLAN SERVICE SCHEDULE(S) AND FEES  
 

 

This Schedule is incorporated into and made a part of the Agreement.  The responsibilities of the Parties 

set forth in this Schedule are in addition to any responsibilities set forth in the Agreement.  If there is a 

conflict between this Schedule and any other part of the Agreement with respect to the subject matter of 

this Schedule, the Schedule will control.  In all other conflicts, the Agreement controls.  Capitalized terms 

not otherwise defined herein are defined as set forth in the Agreement.   

As part of the Services, Employer has asked Navia to assist it with Flexible Spending Arrangement 

(“FSA”) administration as more particularly described in this Schedule below. 

 

1. RESPONSIBILITIES OF NAVIA 

 

1.1. IMPLEMENTATION 

 

1.1.1. Navia shall implement the Plan subject to the Plan Application and the direction 

and approval of Employer. 

 

1.2. PLAN PROCESSING AND ADMINISTRATION Navia shall: 

 

1.2.1. Provide claim reimbursements by check or direct deposit.  Such claim 

reimbursements will be issued within two (2) Business Days after the later of:  

(1) the scheduled processing date; (2) the date Employer reconciles the Eligibility 

and Payroll Deduction Report (“EDR”) or submits an approved payroll report; or 

(3) the receipt of funds as required in the funding section.  

 

1.2.2. Provide notification of online availability of the EDR, Disbursement, and Year-

to-Date report. 

 

1.2.3. Provide annual year-end report within ninety (90) days after the Plan’s claims 

Run-Out Period has expired. 

 

1.2.4. Perform claims adjudication, including verification of date, service, and cost of 

service. 

 

1.3. PLAN DESIGN OPTIONS 

 

1.3.1. If Employer provides for the Grace Period under IRS Notice 2005-42 (the “Grace 

Period”) Navia shall process claims against the prior Plan Year for services 

incurred through the 15th day of the third month following the end of the Plan 

Year.  If applicable, apply any residual balance of Grace Period claims against 

the current Plan Year benefit.   

 

1.3.2. If Employer provides for Carryover Administration under IRS Notice 2013-71 

(the “Carryover”) Navia shall: 

 

1.3.2.1. Carry over the lesser of the balance in the Health FSA as of the 

Carryover Date or $500, from the previous year into the immediately 
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following Health FSA Plan Year.  The “Carryover Date” shall mean the 

date on or about the 15th day after the last day of the Run-Out Period.  

The “Balance” shall mean Health FSA Plan Year election less 

disbursements of the Health FSA. 

1.3.2.2. Reduce the prior year Health FSA election according to the amount of 

the Carryover. 

1.3.2.3. Establish a Health FSA election for Covered Employees with Carryover 

amounts that failed to enroll in the Health FSA in the immediately 

following Health FSA Plan Year. Monthly participant Fees shall apply as 

of the Carryover Date. 

1.3.2.4. Adjudicate and process claims against the carryover amount after the 

Carryover Date.  Upon request, Navia shall apply claims incurred in the 

immediately following year against unused amounts in the prior year 

before the Carryover Date.  Such adjustments shall be subject to a Fee of 

$65.00 per adjustment. 

 

2. RESPONSIBILITIES OF EMPLOYER 

 

2.1. IMPLEMENTATION 

 

2.1.1. Employer shall timely provide the Plan Application and any other information 

reasonably necessary for Navia to satisfy its obligations hereunder.  

 

2.2. REPORTING 

 

2.2.1. Employer shall submit an approved payroll file or reconcile the EDR against 

payroll deductions for each processing date through the Website.  If Employer 

cannot or does not perform this responsibility, Navia may charge $65.00 per 

reconciled report.  If Employer fails to provide the approved payroll file or 

reconcile the EDR for more than forty-five (45) days from the pay date deduction 

Navia may suspend claim processing. 

 

2.3. FUNDING 

 

2.3.1. Employer dollars equal to the amount of Covered Employee deductions are due 

ten (10) Business Days after the pay date deduction.  In the event funding is not 

received within ten (10) days of the scheduled reimbursement date Navia may 

suspend claim processing. 

 

3. FEES 

 

3.1. Monthly Processing and Administration Fees: 

 

3.1.1. $3.40 per month per FSA Covered Employee ($50/month minimum). 

 

3.2. Summary Plan Description Fee: $3.50 per Summary Plan description printed and mailed 

to Employer or Covered Employees.  Provided only upon Employer request. 

 

3.3. Electronic Funds Transfer: $10.00 per returned item, from attempted deposit in Covered 

Employee account. 
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3.4. Enrollment Meetings and Benefit Fairs:  For on-site enrollment meetings and attendance 

at benefit fairs by Navia: 

 

3.4.1. Employer shall pay to Navia $75.00 per hour, or $300.00 per eight-hour day, 

whichever is less;   

3.4.2. Air travel and lodging expenses shall be charged to Employer at Navia’s cost; 

3.4.3. Automobile mileage is charged at $ .36/mile, plus $37.50/hour driving travel 

time. 

3.4.4. Air travel time is charged as a full day cost, of $300.00 per day. 

 

3.5. Plan Termination Fees: In the event Employer terminates the Plan, Employer shall pay to 

Navia the following Fees: 

 

3.5.1. $5.00 per check issued or direct deposit initiated. 

 

3.6. Plan Document amendment Fee: $150 per mid Plan Year Plan Document amendment. 

 

3.7.      Ad Hoc Reporting:  $75 per hour for manual reports not part of the Navia reporting suite.  
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OTHER BENEFIT PLAN ADMINISTRATION 

FEDERAL COBRA ADMINISTRATION SCHEDULE  
 

 

Employer has independently concluded that one or more of its plans that provide medical care (“Health 

Plans”) are subject to the provisions of the federal Consolidated Omnibus Budget Reconciliation Act of 

1985 (“COBRA”), as subsequently amended.  Consequently, Employer is required to perform certain acts 

in order to comply with COBRA. 

This Schedule is incorporated into and made a part of the Agreement.  The responsibilities of the Parties 

set forth in this Schedule are in addition to any responsibilities set forth in the Agreement.  If there is a 

conflict between this Schedule and any other part of the Agreement with respect to the subject matter of 

this Schedule, the Schedule will control.  In all other conflicts, the Agreement controls.  Capitalized terms 

not otherwise defined herein are defined by COBRA or as set forth in the Agreement. 

As part of the Services, Navia will provide COBRA related administrative assistance (the “COBRA 

Administration”) for designated Health Plans as more particularly described in this Schedule below.  

1. Responsibilities of Navia 

1.1. Navia shall implement the COBRA Administration subject to the Plan Application and 

the direction and approval of Employer 

1.2. Navia will distribute its standard COBRA General Notice by first class mail or other 

permitted distribution method to the last known address of each Eligible Employee and, 

when required by applicable law, the spouse or dependent as soon as reasonably possible 

but no later than fourteen (14) days after receiving the information necessary to complete 

and send a COBRA General Notice from Employer.  Navia will distribute its standard 

COBRA Specific Rights Notice and COBRA Election Form by first class mail or other 

permitted distribution method to the last known address of the Qualified Beneficiary as 

soon as reasonably possible but no later than fourteen (14) days after receiving the 

information necessary to complete the COBRA Election Form from Employer, or where 

applicable, from the Qualified Beneficiary 

1.3. Navia has no obligation to record, track or resend any COBRA General Notices, COBRA 

Specific Rights Notice, COBRA Election Forms, late payment reminders, termination 

notifications, or any other form, document, or communication that is returned 

undeliverable.  

1.4. If Navia receives notice from a Qualified Beneficiary that a qualifying event has occurred 

or a Qualified Beneficiary has been determined to be disabled by the Social Security 

Administration, and such Qualified Beneficiary is not eligible for COBRA for any 

reason, Navia will send a notice of ineligibility by first class mail as soon as reasonably 

possible but no later than fourteen (14) days after receiving notice from such Qualified 

Beneficiary. 

1.5. Navia will process the COBRA Election Forms submitted by Qualified Beneficiaries in 

accordance with applicable law and Employer’s instructions.  Employer is responsible for 

providing all information not otherwise required to be provided by the Qualified 

Beneficiary that Navia reasonably believes is necessary to process COBRA Election 

Forms. 

1.6. Upon Employer’s written request, Navia will send an open enrollment materials and open 

enrollment election form to the last known address of the Qualified Beneficiary to the 

extent Employer has provided the information necessary to complete and distribute the 

open enrollment election form.  Upon Employer’s written request, Navia will also 
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process any mid-year changes in elections in accordance with Employer’s Health Plan 

Document and applicable law. 

1.7. Navia will notify the Qualified Beneficiary of the COBRA premium and the applicable 

due dates, as determined by Employer and the applicable due dates.      

1.8. Navia will collect premiums from Qualified Beneficiaries (or third parties on behalf of 

Qualified Beneficiaries where applicable). All premiums collected by Navia in 

accordance with this Schedule will be deposited into an account maintained by Navia.  

Navia will send to Employer all premiums collected in accordance with this Schedule, 

reduced by a 2% administration Fee, by the 20th day following the end of month in 

which the premiums were collected.  If Employer instructs Navia to send premiums to a 

third party, Navia may rely on that instruction without further inquiry that such third 

party is authorized to receive such information.    

1.9. Navia will send a notice by first class mail to the last known address of the Qualified 

Beneficiary indicating that COBRA coverage is terminating or has terminated.  The 

notice of termination will be sent as soon as reasonably possible but no later than a 

reasonable amount of time after COBRA coverage has ended.   

1.10. Navia will provide responses to inquiries by providers and/or insurance Carriers 

regarding coverage status of Qualified Beneficiaries.  All responses will be based solely 

on the information provided by Employer and maintained by Navia in accordance with 

this Schedule.  

1.11. Navia will provide Employer with monthly remittance reports (an itemized status report 

of Qualified Beneficiaries).  Employer is responsible for reviewing the report submitted 

by Navia and notifying Navia of any errors of which it is aware within a reasonable 

period of time after reviewing them.  

 

2. Responsibilities of Employer 

2.1. Employer shall timely provide the Plan Application and any other information necessary 

for Navia to satisfy its obligations hereunder. 

2.2. Employer shall notify all relevant Carriers that Navia is the COBRA administrator before 

the effective date of the COBRA Administration. 

2.3. It is Employer’s sole responsibility to reconcile the Carrier invoice with the remittance 

report provided by Navia.  Any errors resulting from the failure to do so will be the sole 

responsibility of Employer. 

2.4. Employer will provide the required notice data to Navia within 30 days of the date of 

COBRA Qualifying Event that is due to:  

2.4.1. Termination of an employee’s employment. 

2.4.2. Reduction in an employee’s hours that results in a loss of coverage under the 

Health Plan. 

2.4.3. Employee’s death; or 

2.4.4. Employee’s entitlement to Medicare that results in a loss of coverage under the 

Health Plan for the employee’s spouse or dependent child. 

2.4.5. Knowledge of second qualifying event, notice of disability determination and 

notice of change in disability status. 

2.4.6. If Employer does not provide Navia the complete required notice data until after 

the 30 - day period expires, Navia will provide the Qualified Beneficiaries their 

Specific Rights Notice within fourteen (14)  days after receiving the data, but 

subject to the following condition:  if a Qualified Beneficiary timely elects 

COBRA, Employer will have sole responsibility (a) for any adverse 

consequences (including, for example, a Carrier’s refusal to provide coverage or 

a stop-loss insurer’s refusal to reimburse claims because the Carrier or insurer 

deems Employer to have provided untimely notice under COBRA) and (b) for 
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ensuring the availability of continuation coverage to the Qualified Beneficiary 

for the maximum coverage period under COBRA. 

2.5. Employer will notify Navia, in writing, of the premium rates and will do so at least thirty 

(30) days before their effective date.  If Employer notifies Navia of new premium rates 

less than thirty (30) days before their effective date, Navia may defer implementing the 

new premium rates to the first day of the first month that occurs more than thirty (30) 

days after Employer’s notification to Navia.   

2.6. If the Carrier requires premium rate payment information within a specific timeframe, it 

is Employer’s responsibility to independently obtain the information from the Website 

and to provide it to the Carrier. 

2.7. Employer will promptly notify Navia in writing when Employer becomes aware of 

address changes of its employees, their spouses, and/or dependent children who are 

receiving continuation coverage. 

2.8. Employer will promptly notify Navia in writing if it becomes aware that a Qualified 

Beneficiary who is receiving continuation coverage: 

2.8.1. has become entitled to Medicare; 

2.8.2. has become covered by another Employer’s group Health Plan; 

2.8.3. has been determined to be disabled by the Social Security Administration; 

2.8.4. has been determined to be no longer disabled by the Social Security 

Administration; 

2.8.5. has become divorced or legally separated; or 

2.8.6. no longer is a dependent child according to the terms of the Health Plan. 

2.9. Employer will promptly notify Navia in writing when the Employer is no longer subject 

to COBRA. 

 

3. FEES 

The COBRA Services are based on the number of Employer Health Plans, COBRA family units, and 

benefit eligible employees.  The initial set up and annual renewal Fees are based on the number of 

Employer Health Plan and COBRA family units enrolled.  The monthly administration Fee is based on a 

PEPM rate billed at the start of each Plan Year.  

 

Monthly COBRA Administration   

Base Monthly Administration Fee1 $0.50/pepm 

Pro-Rated or Age-Banded Health Plan Fee $20.00/month 

Minimum Monthly Fee $75.00 

2% COBRA Administration Fee2 Retained or Invoiced by Navia 

Miscellaneous Services  

Notifications Required by Legislative Changes $10.00 per letter or notification 

Manual Data Entry Fee $5.00 per “participant” entered 

Special Handling3 $15.00 per occurrence plus postage 

Optional Services  

Mass mailing of initial general notice to all active 

employees and covered spouses. 
$50.00 Fee plus $5.00 per notice. 

Open enrollment services for enrolled COBRA family 

units 
$20 Fee per kit mailed plus postage 

1This rate is used to calculate the monthly Fee that will be uniform during the guarantee period. 
2If this Fee is not added to the COBRA rates and paid by participants, Navia will invoice Employer for 

the 2% allowable COBRA Fee.  If Employer subsidizes the COBRA premium, Navia will deduct the 
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2% from the monthly remittance or invoice Employer for the additional amount.  
3Includes rush notices, non-standard shipping, Employer invoicing of COBRA premiums, etc…) 
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RETIREE BILLING ADMINISTRATION SCHEDULE 
 

 

This Schedule is incorporated into and made a part of the Agreement.  The responsibilities of the Parties 

set forth in this Schedule are in addition to any responsibilities set forth in the Agreement.  If there is a 

conflict between this Schedule and any other part of the Agreement with respect to the subject matter of 

this Schedule, the Schedule will control.  In all other conflicts, the Agreement controls.  Capitalized terms 

not otherwise defined herein are defined as set forth in the Agreement.   

As part of the Services, Employer has asked Navia to provide retiree billing administration (“Retiree 

Billing Administration”) for designated Health Plans as more particularly described in this Schedule 

below.  

1. Responsibilities of Navia  
1.1. Navia shall implement the Retiree Billing Administration subject to the Plan Application 

and the direction and approval of Employer. 

1.2. Navia shall distribute its standard premium invoices for the premium amount specified by 

Employer by first class mail to the last known address of each individual identified by 

Employer as a  participant (“Retiree Billing Participant”) within 14 days of receipt of 

information necessary to complete and send such invoice.  

1.3. Navia shall collect premiums from Retiree Billing Participants (or third parties on behalf 

of Retiree Billing Participants where applicable).  All premiums collected by Navia in 

accordance with this Schedule will be deposited into a custodial account maintained by 

Navia on behalf of Employer.  Timely receipt of premium is understood to mean a 

postmark date that is on or before expiration of the deadline specified on the invoice.  

1.4. Navia shall remit all premiums received by Navia to Employer by the 20th day following 

the end of month in which the premiums were collected.  The amount submitted shall 

equal the net amount due Employer.  The net amount due Employer is the aggregate of 

all Retiree Billing Participant premiums timely received by Navia in the preceding 

month, reduced by a 2% administration Fee.  Administrative Fees due from Employer 

will be charged in accordance with the below Fees.  In the event there is insufficient 

premium collected to offset the administrative Fees due from Employer, a invoice will be 

sent to Employer itemizing the balance due Navia.  If Employer instructs Navia to send 

premiums to a third party, Navia may rely on that instruction without further inquiry that 

such third party is authorized to receive such information.   

1.5. Navia shall provide a remittance report listing the Retiree Billing Participant premiums 

timely received for the preceding month, and the itemization of the administrative Fees 

due from Employer.  Employer is responsible for reviewing such report for any 

inaccuracies and promptly notifying Navia thereof. 

1.6. Navia shall make available real-time detailed reports of Navia’s Retiree Billing activities 

during the preceding month.  Information reported will include, but is not limited to, 

Retiree Billing Participant invoices sent, Retiree Billing Participant premiums received, 

expiration and termination activity, listing of all Retiree Billing Participants, and a list of 

Retiree Billing Participants whose premiums remains past due.  

1.7. Navia shall notify the Retiree Billing Participant of the termination of their coverage 

should any such Participant be found ineligible to continue coverage as a result of non-

payment of premium within Employer’s timelines.   

1.8. In the event of termination of this Schedule, Navia shall not be responsible for notifying 

Retiree Billing Participants and eligible participants of such termination and the 

procedure to be followed to retain or obtain coverage. 
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2. Responsibilities of Employer 

2.1. Employer shall timely provide Navia the Plan Application and any other information 

reasonably necessary for Navia to satisfy its obligations hereunder. 

2.2. Employer shall communicate to Navia all necessary deadlines and timelines (election 

deadline, payment grace period, etc.) in order for Navia to administer the Retiree Billing 

Administration.  Employer will provide all information reasonably necessary for Navia to 

satisfy its obligations hereunder. 

2.3. Employer shall notify all relevant Carriers that Navia is the Retiree Billing administrator 

by the effective date of the Retiree Billing Administration. 

2.4. It is Employer’s sole responsibility to reconcile the Carrier invoice with the remittance 

report provided by Navia.  Any errors resulting from the failure to do so will be the sole 

responsibility of Employer. 

2.5. Employer will notify Navia, in writing, of the premium rates and will do so at least 30 

days before their effective date.  If Employer notifies Navia of new premium rates less 

than 30 days before their effective date, Navia may defer implementing the new premium 

rates to the first day of the first month that occurs more than 30 days after Employer’s 

notification to Navia. 

2.6. If the Carrier requires premium rate payment information within a specific timeframe, it 

is Employer’s responsibility to independently obtain the information from the Website 

and provide it to the Carrier. 

2.7. Employer will promptly notify Navia in writing when Employer becomes aware of 

address changes for a Retiree Billing Participant receiving continuation coverage. 

2.8. Employer will promptly notify Navia in writing if it becomes aware that a Retiree Billing 

Participant who is receiving continuation coverage: 

2.8.1. has become entitled to Medicare; 

2.8.2. has become covered by another Employer’s group Health Plan; 

2.8.3. has been determined to be disabled by the Social Security Administration; 

2.8.4. has been determined to be no longer disabled by the Social Security 

Administration; 

2.8.5. has become divorced or legally separated; or 

2.8.6. no longer is a dependent child according to the terms of the Health Plan. 

 

3. FEES 

 

Monthly Administration   

Base Monthly Administration Fee $4.00/pppm 

Pro-Rated or Age-Banded Health Plan Fee $20.00/month 

Minimum Monthly Fee $75.00 

2% Administration Fee2 Retained or Invoiced by Navia 

Miscellaneous Services  

Notifications Required by Legislative Changes $10.00 per letter or notification 

Manual Data Entry Fee $5.00 per individual entered 

Special Handling3 $15.00 per occurrence plus postage 

Optional Services  

Mass mailing of initial general notice to all active 

employees and covered spouses. 
$50.00 Fee plus $5.00 per notice. 

Open enrollment services for enrolled family units $20 Fee per kit mailed plus postage 

 



26 
Tdbrev_09082015 finaldraft 
 

EXHIBIT A BUSINESS ASSOCIATE AGREEMENT 
 

This Exhibit is incorporated into and made part of the Agreement.  The responsibilities of the Parties set 

forth in this Exhibit are in addition to any responsibilities set forth in the Agreement.  If there is a conflict 

between this Exhibit and any other part of the Agreement with respect to the subject matter of this 

Exhibit, this Exhibit will control.  In all other conflicts, the Agreement controls.  This Exhibit is intended 

to comply with the Business Associate Agreement provisions set forth in 45 CFR §§ 164.314 and 

164.504(e), and any other applicable provisions of 45 CFR parts 160 and 164, issued pursuant to the 

Health Insurance Portability and Accountability Act of 1996, Public Law 104-191 as amended, including 

by the Health Information Technology for Economic & Clinical Health Act of the American Recovery 

and Reinvestment Act of 2009 ('ARRA"), (collectively "HIPAA"). 

 

Navia recognizes that in the performance of Services under the Agreement it may have access to, create, 

and/or receive from the Benefit Plan(s) or on its behalf Protected Health Information ("PHI').  For 

purposes herein, PHI shall have the meaning given to such term in 45 CFR § 1640.103, limited to the 

information created or received from the Benefit Plan(s) or on its behalf by Navia.  Whenever used in this 

Exhibit A other capitalized terms shall have the respective meaning set forth below or in the Agreement, 

unless a different meaning shall be clearly required by the context.  In addition, other capitalized terms 

used in this Exhibit A but not defined herein or in the Agreement, shall have the same meaning as those 

terms are defined under HIPAA.  This Exhibit shall be automatically amended to incorporate changes by 

Congressional act or by regulations of the Secretary that affect Business Associate or Covered Entity’s 

obligations under this Exhibit. 

 

1. Definitions.   

1.1. Breach.  “Breach” shall have the same meaning as the term “breach” in 45 CFR 164.402. 

1.2. Business Associate.  “Business Associate” shall mean Navia Services, Inc. (“Navia”). 

1.3. Covered Entity.  “Covered Entity” shall mean the Benefit Plan(s). 

1.4. Electronic Protected Health Information.  “Electronic Protected Health Information” 

(“ePHI”) shall have the same meaning as the term “electronic Protected Health 

Information” in 45 CFR 160.103, limited to the information created, received, 

maintained, or transmitted by Business Associate on behalf of Covered Entity. 

1.5. HHS.  “HHS” shall mean the Department of Health and Human Services. 

1.6. HIPAA.  “HIPAA” shall mean the Health Insurance Portability and Accountability Act of 

1996. 

1.7. HITECH.  “HITECH” shall mean the Health Information Technology for Economic and 

Clinical Health Act. 

1.8. Individual.  “Individual” shall have the same meaning as the term “individual” in 45 CFR 

160.103 and shall include a person who qualifies as a personal representative in 

accordance with 45 CFR 164.502(g). 

1.9. Privacy Rule.  “Privacy Rule” shall mean the Standards for Privacy of Individually 

Identifiable Health Information at 45 CFR part 160 and part 164, subparts A and E. 

1.10. Protected Health Information.  “Protected Health Information” (“PHI”) shall have the 

same meaning as the term “protected health information” in 45 CFR 160.103, limited to 

the information created, received, maintained, or transmitted by Business Associate on 

behalf of Covered Entity. 

1.11. Required by Law.  “Required by Law” shall have the same meaning as the term 

“Required by Law” in 45 CFR 164.103.   

1.12. Secretary.  “Secretary” shall mean the U.S. Secretary of the Department of Health and 

Human Services or his or her designee. 

1.13. Security Incident.  “Security Incident” shall have the same meaning as the term “security 

incident” in 45 CFR 164.304. 
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1.14. Security Rule.  “Security Rule” shall mean the Security Standards and Implementation 

Specifications at 45 CFR Part 160 and Part 164, subparts A and C. 

1.15. Standards for Electronic Transactions Rule.  “Standards for Electronic Transactions 

Rule” means the final regulations issued by HHS concerning standard transactions and 

code sets under the Administration Simplification provisions of HIPAA, 45 CFR Part 160 

and Part 162.   

1.16. Subcontractor.  “Subcontractor” shall have the same meaning as the term “subcontractor” 

in 45 CFR 160.103. 

1.17. Unsecured Protected Health Information.  “Unsecured Protected Health Information” 

shall have the same meaning given the term “unsecured protected health information” in 

45 CFR 164.402. 

 

2. Obligations and Activities of Business Associate 

2.1. Business Associate agrees to not use or disclose PHI other than as permitted or required 

by this Agreement or as Required by Law.  

2.2. Business Associate agrees to take reasonable efforts to limit its use and disclosure of, and 

requests for, PHI to the minimum necessary to accomplish the intended purpose of the 

use, disclosure, or request.  The foregoing minimum necessary standard does not apply 

to: 1) disclosures or requests by a health care provider for treatment purposes; (2) 

disclosures to the Individual who is the subject of the information; (3) uses or disclosures 

made pursuant to an Individual’s authorization; (4) uses or disclosures required for 

compliance with HIPAA; (5) disclosures to HHS when disclosure of information is 

required under the Privacy Rule for enforcement purposes; (6) uses or disclosures that are 

required by other law. 

2.3. Business Associate agrees to develop, implement, maintain, and use appropriate 

administrative, technical, and physical safeguards to protect the privacy of PHI and 

comply with applicable requirements under the Security Rule. 

2.4. Business Associate shall notify Covered Entity of any Breach of Unsecured PHI of which 

it becomes aware.  Such notice shall include, to the extent possible, the information listed 

in Section 2.6.  A Breach shall be treated as discovered as of the first day on which such 

Breach is known, or by exercising reasonable diligence would have been known, to any 

person, other than the individual committing the Breach, who is an employee, officer, or 

other agent of Business Associate.  

2.5. Notice shall be made without unreasonable delay and in no case later than sixty (60) 

calendar days after the discovery of a Breach by Business Associate.   

2.6. Notice of a Breach shall include, to the extent possible the following: 

2.6.1. Identification of each individual whose Unsecured PHI has been or is reasonably 

believed to have been accessed, acquired, used, or disclosed as a result of the 

breach. 

2.6.2. A brief description of what happened, including the date of the Breach and the 

date of the discovery of the Breach, if known. 

2.6.3. A description of the types of Unsecured PHI that were involved in the Breach 

(such as full name, Social Security number, date of birth, home address, or 

account number). 

2.6.4. The steps Individuals should take to protect themselves from potential harm 

resulting from the Breach. 

2.6.5. A brief description of any action taken to investigate the Breach, mitigate losses, 

and to protect against any further Breaches. 

2.6.6. Contact procedures for Individuals to ask questions or learn additional 

information, which shall include a toll-free telephone number, an e-mail address, 

web site, or postal address. 
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2.7. If a law enforcement official determines that a notification or notice would impede a 

criminal investigation or cause damage to national security, such notification, notice or 

posting shall be delayed in accordance with 45 CFR 164.412. 

2.8. Upon Covered Entity’s request, Business Associate will provide notice of Breach to the 

Individual(s) affected and such notice shall include, to the extent possible, the 

information listed in 2.4.2, unless, upon occurrence of a Breach, Covered Entity requests 

to disseminate or Navia and Covered Entity agree that Covered Entity will disseminate 

the notice(s).  Any notice provided by Covered Entity to the Individual(s) shall comply 

with the content requirements listed in section 2.4.2., as well as any requirements 

provided under HIPAA, HITECH, and other applicable government guidance.  Any 

notice required to be provided to HHS will be provided by Covered Entity. 

2.9. Business Associate agrees to report to Covered Entity any use or disclosure of the PHI 

not provided for by this Agreement and/or any Security Incident of which it becomes 

aware.   

2.10. Business Associate shall require each of its subcontractors, agents, or brokers, that 

creates, receives, maintains, or transmits PHI on behalf of Covered Entity to enter into a 

written agreement with Business Associate that provides satisfactory assurances that the 

subcontractor will appropriately safeguard that information, including without limitation 

the subcontractor’s agreement to be bound by the same restrictions and conditions that 

apply to Business Associate with respect to such information.  

2.11. Business Associate agrees to make internal practices, books, and records, including 

policies and procedures and PHI relating to the use and disclosure of PHI available to the 

Secretary, within ten (10) Business Days after receipt of written request or otherwise as 

designated by the Secretary for purposes of the Secretary determining Covered Entity’s 

compliance with the Privacy Rule 

2.12. Business Associate agrees to document disclosures of PHI and information related to 

such disclosures as required for Covered Entity to respond to a written request by an 

Individual for an accounting of disclosures of PHI in accordance with 45 CFR 164.528.  

Business Associate will not be obligated to record disclosures of PHI or otherwise 

account for disclosures of PHI if neither Covered Entity not Business Associate is 

required to account for such disclosures pursuant to the Privacy Rule. 

2.13. Business Associate agrees to provide to Covered Entity or, upon Covered Entity’s 

request, to an Individual, within ten (10) Business Days after receipt of written request, 

information collected in accordance with Section 2.8 of this Agreement, in order to 

permit Covered Entity to respond to a written request by an Individual for an accounting 

of disclosures of PHI in accordance with 45 CFR 164.528. 

2.14. Business Associate agrees to provide access, at the request of Covered Entity and within 

ten (10) Business Days after receipt of written request, to PHI in the custody and control 

of Business Associate in a Designated Record Set, to Covered Entity or, as directed by 

Covered Entity, to an Individual in order to meet the requirements under 45 CFR 

164.524.  If PHI is maintained in a Designated Record Set electronically, and an 

electronic copy of such PHI is requested, Business Associate will provide an electronic 

copy in the form and format requested if it is readily producible in such form and format.  

If it is not readily producible in such format, Business Associate will work with the 

Covered Entity or, at the Covered Entity’s request, the individual to determine an 

alternative form and format that enable Covered Entity to meet its electronic access 

obligations under 45 CFR 164.524. 

2.15. Business Associate  agrees to make any amendment(s) to PHI in a Designated Record Set 

in the custody or control of Business Associate within ten (10) Business Days after 

receiving written request from the Covered Entity or, upon Covered Entity’s request, as 

requested in writing by an Individual pursuant to 45 CFR 164.526.  
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2.16. In the event that Business Associate transmits or receives any Covered Electronic 

Transaction on behalf of the Covered Entity, it shall comply with all applicable 

provisions of the Standards for Electronic Transactions Rule to the extent Required by 

Law, and shall ensure that any subcontractors or agents that assist Business Associate in 

conducting Covered Electronic Transactions on behalf of the Covered Entity agree in 

writing to comply with the Standards for Electronic Transactions Rule to the extent 

Required by Law. 

2.17. Business Associate shall not directly or indirectly receive payment in exchange for any 

PHI of an Individual unless Covered Entity or Business Associate received a valid 

authorization from the Individual, in accordance with 45 CFR 164.508, unless permitted 

under the HIPAA rules. 

2.18. Business Associate shall not use PHI for marketing purposes without a valid 

authorization from the affected Individuals, unless such communication is permitted 

under the HIPAA rules 

2.19. Business Associate shall not use or disclose genetic information for underwriting 

purposes in violation of the HIPAA rules. 

 

3. Permitted Uses and Disclosures by Business Associate 
3.1. Except as otherwise limited in this Agreement, Business Associate may use or disclose 

PHI to perform functions, activities, or services for, or on behalf of, Covered Entity 

related to the Administrative Services Agreement between Business Associate and 

Covered Entity. 

3.2. Except as otherwise limited in this Agreement, Business Associate may disclose PHI for 

the proper management and administration of Business Associate, provided that such 

disclosures are Required by Law, or Business Associate obtains reasonable assurances 

from the person to whom the information is disclosed that it will remain confidential and 

be used or further disclosed only as Required by Law or for the purpose for which it was 

disclosed to the person, and the person notifies Business Associate of any instance of 

which it is aware in which the confidentially of the information has been Breached. 

3.3. Except as otherwise limited in this Agreement, Business Associate may use PHI to 

provide Data Aggregation services to Covered Entity as permitted by 45 CFR 

164.504(e)(2)(i)(B). 

3.4. Except as otherwise limited in this Agreement, Business Associate may use PHI for the 

proper management and administration of Business Associate or to carry out the legal 

responsibilities of Business Associate. 

3.5. Business Associate may use PHI to report violations of law to appropriate Federal and 

State authorities, consistent with 164.502(j)(1). 

3.6. Except as expressly permitted by this Agreement, Business Associate shall not use or 

disclose PHI in any manner that would violate the requirements of the Privacy Rule if 

done by Covered Entity. 

 

4. Obligations of Covered Entity and Employer 

4.1. Covered Entity shall notify Business Associate of any limitation(s) in its notice of 

privacy practices of Covered Entity in accordance with 45 CFR 164.520, to the extent 

that such limitation may affect Business Associate’s use or disclosure of PHI. 

4.2. Covered Entity shall notify Business Associate of any changes in, or revocation of, 

permission by Individual to use or disclose PHI, to the extent that such changes may 

affect Business Associate’s use or disclosure of PHI. 

4.3. Covered Entity shall notify Business Associate of any restriction to the use or disclosure 

of PHI that Covered Entity has agreed to in accordance with 45 CFR 164.522, to the 

extent that such restriction may affect Business Associate’s use or disclosure of PHI. 
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4.4. Employer acknowledges and agrees that Business Associate may disclose PHI in its 

possession to Employer’s workforce as necessary to administer the Plan(s).  Employer 

shall timely notify Business Associate in writing of any terminations or changes of such 

employees.  Employer shall indemnify and hold harmless Business Associate and its 

employees for any and liability Business Associate may incur as a result of any improper 

use or disclosure of PHI by or caused the Plan, Employer, or Employer’s Workforce. 

 

5. Permissible Requests by Covered Entity 

5.1. Covered Entity shall not request Business Associate to use or disclose PHI in any manner 

that would not be permissible under the Privacy Rule if done by Covered Entity, except 

for uses or disclosures for the purposes of data aggregation, management, and 

administrative activities of Business Associate. 

 

6. Miscellaneous  

6.1. It is agreed that due to the manner in which PHI is retained and the retention 

requirements of the Internal Revenue Service, returning or destroying all of the PHI 

received from Covered Entity or created or received by Navia on behalf of Covered 

Entity, is infeasible.  Therefore, Navia shall extend the protections of this Agreement to 

such PHI, and shall limit further uses and disclosures of such PHI to those purposes that 

make the return or destruction infeasible, for so long as Navia maintains such PHI. 
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EXHIBIT B EMPLOYER CERTIFICATION  
 

This Exhibit is incorporated into and made part of the Agreement.  The responsibilities of the Parties set 

forth in this Exhibit are in addition to any responsibilities set forth in the Agreement.  If there is a conflict 

between this Exhibit and any other part of the Agreement with respect to the subject matter of this 

Exhibit, this Exhibit will control.  In all other conflicts, the Agreement controls. 

 

Employer sponsors a Benefit Plan or Benefit Plans where certain members of Employer's workforce 

perform services in connection with administration of the Benefit Plan(s).  Employer acknowledges and 

agrees that the Standards for Privacy of Individually Identified Health Information (45 CFR Part 164, the 

"Privacy Standards"), prohibit the Benefit Plan(s) or its Business Associates from disclosing Protected 

Health Information (as defined in Section 164.501 of the Privacy Standards) to members of Employer's 

workforce unless Employer agrees to the conditions and restrictions set out below.  To induce the Benefit 

Plan(s) to disclose Protected Health Information to members of Employer's workforce as necessary for 

them to perform administrative functions for the Benefit Plan(s), Employer hereby accepts these 

conditions and restrictions and certifies that the Benefit Plan(s) documents have been amended to reflect 

these conditions and restrictions.  Employer agrees to: 

 

1. Not use or further disclose the information other than as permitted or required by the Plan 

Document or as required by law; 

 

2. Ensure that any agent or subcontractor, to whom it provides Protected Health Information 

received from the Benefit Plan(s), agrees to the same restrictions and conditions that apply to 

Employer with respect to such information; 

 

3. Not use or disclose Protected Health Information for employment-related actions and decisions or 

in connection with any other benefit or employee Benefit Plan of Employer; 

 

4. Report to the Benefit Plan(s) any use or disclosure of the Protected Health Information of which it 

becomes aware that is inconsistent with the uses or disclosures permitted by the Benefit Plan(s) or 

required by law; 

 

5. Make available Protected Health Information to individuals in accordance with Section 164.524 

of the Privacy Standards; 

 

6. Make available Protected Health Information for amendment by Covered Individuals and 

incorporate any amendments to Protected Health Information in accordance with Section 164.526 

of the Privacy Standards; 

 

7. Make available the Protected Health Information required to provide an accounting of disclosures 

to Covered Individuals in accordance with Section 164.528 of the Privacy Standards; 

 

8. Make its internal practices, books, and records relating to the use and disclosure of Protected 

Health Information received from the Benefit Plan(s) available to the Department of Health and 

Human Services for purposes of determining compliance by the Benefit Plan(s) with the Privacy 

Standards; 

 

9. If feasible, return or destroy all Protected Health Information received from the Benefit Plan(s) 

that Employer still maintains in any form, and retain no copies of such Information when no 
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longer needed for the purpose for which disclosure was made, except that, if such return or 

destruction is not feasible, limit further uses and disclosures to those purposes that make the 

return or destruction of the information infeasible; and 

 

10. Ensure the adequate separation between the Benefit Plan(s) and members of Employer's 

workforce, as required by law. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

 





Agenda Item Summary

City of Round Rock

Agenda Number: F.4

Consider a resolution authorizing the Mayor to execute a Management 

Agreement with Kemper Sports Management, Inc. for the Forest Creek Golf 

Club.

Title:

ResolutionType:

City CouncilGoverning Body:

11/22/2016Agenda Date:

Chad McKenzie, Sports Management and Tourism DirectorDept Director:

$96,000.00Cost:

Golf Course Revenue FundIndexes:

Resolution, Exhibit A, Form 1295Attachments:

Department: Sports Management and Tourism

Text of Legislative File 2016-3956

The City of Round Rock is seeking to contract with KemperSports Management to provide 

management and operations of all facets of the Forest Creek Golf Course.

 

KemperSports Management will supervise all play on the course - tee time reservations, driving 

range, lessons, starting, etc., including retail operations in the pro shop.  KemperSports will 

also provide all grounds, building maintenance services and all on site equipment maintenance 

and repair at the golf course on both play and non-play areas; including all landscape features, 

trees and irrigation systems, consistent with maintenance practices at a high-end, municipal 

golf course, providing quality golf experiences. 

 

KemperSports Management will also be responsible for assisting the City in managing the 

future renovation of the golf course.  This responsibility shall include reviewing the requisite 

construction documents, coordinating the proposals received with the City’s Purchasing 

Department and managing the renovation process in coordination with the City.

 

All renovation work to be undertaken will be the result of an additional Request for Proposal 

specifying the scope of services to be undertaken.

 

The agreement begins January 1, 2017 and is for 5 years with the ability to automatically renew 

on a two year basis after the first three years of the agreements as long as both parties are in 

agreement.  The City will pay an initial base management fee of $96,000 to Kemper with a 3% 

increase of that fee every year on the anniversary date.
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Agenda Item Summary Continued (2016-3956)

 

Cost: $96,000 base management fee plus 5% of gross revenues

Source of Funds: Golf Course Revenue Fund

 

Staff recommends approval.
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0112.1604; 00367535

RESOLUTION NO. R-2016-3956

WHEREAS, the City of Round Rock (“City”) is the owner of a public golf club and related 

facilities located in Round Rock, Texas, known as the Forest Creek Golf Club (“Club”), and desires to 

contract for management services for the Club; and

WHEREAS, Kemper Sports Management, Inc. (“KSM”) has submitted an Agreement to provide 

said services, and

WHEREAS, the City and KSM wish to enter into a Management Agreement to provide 

management services for the Club, Now Therefore

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF ROUND ROCK, TEXAS,

That the Mayor is hereby authorized and directed to execute on behalf of the City a 

Management Agreement with Kemper Sports Management, Inc., a copy of said agreement being 

attached hereto and incorporated herein.

The City Council hereby finds and declares that written notice of the date, hour, place and 

subject of the meeting at which this Resolution was adopted was posted and that such meeting was 

open to the public as required by law at all times during which this Resolution and the subject matter 

hereof were discussed, considered and formally acted upon, all as required by the Open Meetings Act, 

Chapter 551, Texas Government Code, as amended.

RESOLVED this 22nd day of November, 2016.

ALAN MCGRAW, Mayor
City of Round Rock, Texas

ATTEST:

SARA L. WHITE, City Clerk
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Agenda Item Summary

City of Round Rock

Agenda Number: F.5

Consider a resolution authorizing the Mayor to execute an Agreement with 

US Foods, Inc. for the purchase of food and supplies at Round Rock 

facilities.

Title:

ResolutionType:

City CouncilGoverning Body:

11/22/2016Agenda Date:

Chad McKenzie, Sports Management and Tourism DirectorDept Director:

Cost:

Indexes:

Resolution, Exhibit A, Form 1295Attachments:

Department: Sports Management and Tourism

Text of Legislative File 2016-3957

The City is looking at entering into a 5-year agreement with US Foods, Inc. to be the food and 

supplies provider for various City facilities.  This agreement works with our membership with 

the National Joint Powers Alliance (NJPA) Cooperative and allows for the purchase of these 

items at a discounted rate through this vendor. The Sports Center and Multipurpose Complex 

will use this agreement immediately, however it is setup for the flexibility for any department to 

utilize the discounted rates.  Therefore, there is no set maximum price as the money spent will 

determine on who is utilizing the agreement in the future.  Concession line item budgets will be 

approved on a yearly basis.  

Source of Funds: Hotel Occupancy Tax Fund, General Fund

Staff recommends approval.
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RESOLUTION NO. R-2016-3957

WHEREAS, the City of Round Rock (“City”) desires to contract for the purchase of food 

supplies and services at various City facilities, and

WHEREAS, the City is a member of National Joint Powers Alliance (NJPA) Cooperative, and

WHEREAS, U.S. Foods, Inc. is an approved vendor of the NJPA, and

WHEREAS, the City wishes to purchase certain goods and services from U.S. Foods, Inc.

through NJPA Cooperative, Now Therefore

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF ROUND ROCK, TEXAS,

That the Mayor is hereby authorized and directed to execute on behalf of the City an 

Agreement for Purchase of Food Supplies and Services at Round Rock Facilities With U.S. Foods, 

Inc., a copy of said Agreement being attached hereto as Exhibit “A” and incorporated herein. 

The City Council hereby finds and declares that written notice of the date, hour, place and 

subject of the meeting at which this Resolution was adopted was posted and that such meeting was 

open to the public as required by law at all times during which this Resolution and the subject matter 

hereof were discussed, considered and formally acted upon, all as required by the Open Meetings Act, 

Chapter 551, Texas Government Code, as amended.

RESOLVED this 22nd day of November, 2016.

ALAN MCGRAW, Mayor 
City of Round Rock, Texas

ATTEST:

SARA L. WHITE, City Clerk



 

CITY OF ROUND ROCK AGREEMENT  
FOR PURCHASE OF FOOD SUPPLIES AND SERVICES  

AT ROUND ROCK FACILITIES  
WITH  

U.S. FOODS, INC  

THE STATE OF TEXAS § 
  § 
CITY OF ROUND ROCK §  KNOW ALL BY THESE PRESENTS: 
 § 
COUNTY OF WILLIAMSON §  
COUNTY OF TRAVIS 

This Agreement for provision of uniform food supplies and services, referred to herein as 
the “Agreement,” is made and entered into on this the _____ day of the month of  
 ________________ , 2016, by and between the CITY OF ROUND ROCK, TEXAS, a home-rule  
municipality whose offices are located at 221 East Main Street, Round Rock, Texas 78664, 
referred to herein as “City,” and U.S. FOODS, INC, with offices located at 2150 Firecracker 
Drive, Buda, Texas 78610, referred to herein as “Vendor or US Foods.” This Agreement 
supersedes and replaces any previous agreements between the named parties, whether oral or 
written, and whether or not established by custom and practice. 

RECITALS: 

WHEREAS, City desires to contract for the purchase of food supplies and services at 
various City facilities, and City desires to purchase same from Vendor; and 

WHEREAS, City is a member of National Joint Powers Alliance (NJPA) Cooperative and 
Vendor is an approved NPJA vendor; and 

WHEREAS, the City desires to purchase certain goods and services from Vendor through 
NPJA Cooperative to receive pricing and services as set forth herein; and 

WHEREAS, the parties desire to enter into this Agreement to set forth in writing their 
respective rights, duties, and obligations; 

NOW, THEREFORE, WITNESSETH: 

That for and in consideration of the mutual promises contained herein and other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties 
mutually agree as follows: 

1.01 DEFINITIONS 

A. Agreement means the binding legal contract between City and Vendor whereby 
City is obligated to buy specified goods and Vendor is obligated to sell same. 

swhite
Exhibit A



  

B. City means the City of Round Rock, Williamson and Travis Counties, Texas. 

C. Effective Date means the date upon which the binding signatures of both parties 
to this Agreement are affixed. 

D. Force Majeure means acts of God, strikes, lockouts, or other industrial 
disturbances, acts of the public enemy, orders of any kind from the government of the United 
States or the State of Texas or any civil or military authority, insurrections, riots, epidemics, 
landslides, lightning, earthquakes, fires, hurricanes, storms, floods, restraint of the government 
and the people, civil disturbances, explosions, or other causes not reasonably within the control 
of the party claiming such inability. 

E. Goods mean the specified supplies, materials, commodities, or equipment. 

F. Services mean work performed to meet a demand or effort by Vendor to comply 
with promised delivery dates, specifications, and technical assistance specified. 

G. Vendor means U.S. Foods, Inc. or any of its corporate structures, successors or 
assigns. 

2.01 EFFECTIVE DATE, INITIAL TERM, AND ALLOWABLE RENEWALS 

A. This Agreement shall be effective on the date it has been signed by both parties 
hereto, and shall remain in full force and effect unless and until it expires by operation of the 
term stated herein, or until terminated or extended as provided herein. 

B. The term of this Agreement shall be for five (5) consecutive twelve-month periods 
from the effective date hereof. The NJPA food contract # 090414-USF was awarded on October 
21, 2014 and remains in effect until October 21, 2018.  To meet the City’s requirements, NJPA 
and Vizient have authorized US Foods to offer the program specifics detailed in Exhibit A for the 
term requested.   

3.01 CONTRACT DOCUMENTS AND EXHIBITS 
The goods which are the subject matter of this Agreement are described in Exhibit “A” 

and, together with this Agreement and the Vizient Agreement, comprise the total Agreement and 
they are fully a part of this Agreement as if repeated herein in full. 

 
4.01 SCOPE OF WORK 

Vendor shall satisfactorily provide all deliverables and services described in Exhibit “A” 
as requested by the City within the contract term specified. A change in the Scope of Services 
and any additional fees related thereto must be negotiated and agreed in all relevant details, and 
must be embodied in a valid Supplemental Agreement as described herein. 
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5.01 COSTS 

City shall receive the appropriate discounts set forth in Exhibit “A” for the various bid 
items listed in Exhibit “A.” 

6.01 INVOICES 

All invoices shall include, at a minimum, the following information: 

A. Name and address of Vendor; 

B. Purchase Order Number; 

C. Description and quantity of items received or services provided; and 

D. Delivery or performance dates. 

7.01 NON-APPROPRIATION AND FISCAL FUNDING 

This Agreement is a commitment of City’s current revenues only. It is understood and 
agreed that City shall have the right to terminate this Agreement at the end of any City fiscal year 
if the governing body of City does not appropriate funds sufficient to purchase the services as 
determined by City’s budget for the fiscal year in question. City may effect such termination by 
giving Vendor a written notice of termination at the end of its then-current fiscal year. 

 
8.01 PROMPT PAYMENT POLICY 

 
In accordance with Chapter 2251, V.T.C.A., Texas Government Code, any payment to 

be made by City to Vendor will be made within thirty (30) days of the date City receives goods 
under this Agreement, the date the performance of the services under this Agreement are 
completed, or the date City receives a correct invoice for the goods or services, whichever is 
later. Vendor may charge interest on an overdue payment at the “rate in effect” on September 1 
of the fiscal year in which the payment becomes overdue, in accordance with V.T.C.A., Texas 
Government Code, Section 2251.025(b). This Prompt Payment Policy does not apply to 
payments made by City if: 

 
A. There is a bona fide dispute between City and Vendor, a contractor, subcontractor, or 

supplier about goods delivered or the service performed that causes the payment to be late; or 
 
B. There is a bona fide dispute between Vendor and a subcontractor or between a  

subcontractor and its supplier about the goods delivered or the service performed that causes the 
payment to be late; or 

 
C. The terms of a federal contract, grant, regulation, or statute prevent City from  

making a timely payment with federal funds; or 
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D. The invoice is not mailed to City in strict accordance with any instruction on the  
purchase order relating to the payment. 

9.01 GRATUITIES AND BRIBES 

City may, by written notice to Vendor, cancel this Agreement without incurring any 
liability to Vendor if it is determined by City that gratuities or bribes in the form of 
entertainment, gifts, or otherwise were offered or given by Vendor or its agents or 
representatives to any City officer, employee or elected representative with respect to the 
performance of this Agreement. In addition, Vendor may be subject to penalties stated in Title 
8 of the Texas Penal Code. 

10.01 TAXES 

City is exempt from Federal Excise and State Sales Tax; therefore, tax shall not be 
included in Vendor’s charges. 

11.01 ORDERS PLACED WITH ALTERNATE VENDORS 

If Vendor cannot provide the goods as specified, City reserves the right and option to 
obtain same from another source or supplier(s). 

12.01 INSURANCE 

Vendor shall meet all City of Round Rock Insurance Requirements set forth in Exhibit 
“B.”  

13.01 CITY’S REPRESENTATIVE 

City hereby designates the following representative(s) authorized to act in its behalf with 
regard to this Agreement: 
 

Chad McKenzie 
Sports Management and Tourism Director 
City of Round Rock 
221 E. Main Street 
Round Rock, Texas 78664 
(512) 218-5488 

14.01 RIGHT TO ASSURANCE 

Whenever either party to this Agreement, in good faith, has reason to question the other 
party’s intent to perform hereunder, then demand may be made to the other party for written 
assurance of the intent to perform. In the event that no written assurance is given within the 
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reasonable time specified when demand is made, then and in that event the demanding party may 
treat such failure as an anticipatory repudiation of this Agreement. 

15.01 DEFAULT 

If Vendor abandons or defaults hereunder and is a cause of City purchasing the specified 
services elsewhere, Vendor agrees that it will not be considered in the re-advertisement of the 
service and that it may not be considered in future bids for the same type of work unless the 
scope of work is significantly changed. Vendor shall be declared in default of this Agreement if it 
does any of the following: 

A. Fails to make any payment in full when due; 

B. Fails to fully, timely and faithfully perform any of its material obligations 
hereunder; 

C. Fails to provide adequate assurance of performance under the “Right to 
Assurance” section herein; or 

D. Becomes insolvent or seeks relief under the bankruptcy laws of the United 

States.  

16.01 TERMINATION AND SUSPENSION 

A. City has the right to terminate this Agreement, in whole or in part, for convenience 
and without cause, at any time upon thirty (30) days’ written notice to Vendor. 

B. In the event of any default by Vendor, City has the right to terminate this 
Agreement for cause, upon ten (10) days’ written notice to Vendor. 

C. Vendor has the right to terminate this Agreement, in whole or in part, for 
convenience and without cause, at any time upon thirty (30) days’ written notice to City. 

D. Vendor has the right to terminate this Agreement for cause, in the event of 
material and substantial breach by City. 

 
E.  In the event of a termination under this section, the following shall apply: Upon 

delivery of the referenced notice to the applicable party, Vendor shall discontinue all services in 
connection with the performance of this Agreement and shall proceed to cancel promptly all 
existing orders and contracts insofar as such orders and contracts are chargeable to this 
Agreement. Within thirty (30) days after notice of termination, Vendor shall submit a statement 
detailing the goods and/or services satisfactorily performed under this Agreement to the date of 
termination. City shall then pay Vendor that portion of the charges, if undisputed. The parties 
agree that Vendor is not entitled to compensation for services it would have performed under the 
remaining term of the Agreement except as provided herein. 
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17.01 SUPPLEMENTAL AGREEMENT   
 
 The terms of this Agreement may be modified by written Supplemental Agreement 
hereto, duly authorized by City Council or by the City Manager, if the City determines that there 
has been a significant change in (1) the scope, complexity, or character of the services to be 
performed; or (2) the duration of the work.  Any such Supplemental Agreement must be executed 
by both parties within the period specified as the term of this Agreement. 

18.01 INDEMNIFICATION 

Vendor shall defend (at the option of City), indemnify, and hold City, its successors, 
assigns, officers, employees and elected officials harmless from and against all suits, actions, 
legal proceedings, claims, demands, damages, costs, expenses, attorney’s fees, and any and all 
other costs or fees arising directly out of, or incident to, concerning or resulting from the gross 
negligence or willful misconduct of Vendor, or Vendor’s agents, employees or subcontractors, in 
the performance of Vendor’s obligations under this Agreement. Nothing herein shall be deemed 
to limit the rights of City or Vendor (including, but not limited to the right to seek contribution) 
against any third party who may be liable for an indemnified claim. 

19.01 COMPLIANCE WITH LAWS, CHARTER AND ORDINANCES 

A. Vendor, its agents, employees and subcontractors shall use reasonable efforts to 
comply with all federal and state laws, City’s Charter and Ordinances, as amended, and with all 
applicable rules and regulations promulgated by local, state and national boards, bureaus and 
agencies. 

B. Vendor acknowledges and understands that City has adopted a Storm Water  
Management Program (SWMP) and an Illicit Discharge Ordinance, Sections 14-139 through 14-
152 of the City’s Code of Ordinances, to manage the quality of the discharges from its Municipal 
Separate Storm Sewer System (MS4) and to be in compliance with the requirements of the Texas 
Commission on Environmental Quality (TCEQ) and the Texas Pollutant Discharge Elimination 
System (TPDES). The Services Provider agrees to perform all operations on City-owned 
facilities in compliance with the City’s Illicit Discharge Ordinance to minimize the release of 
pollutants into the MS4. The Services Provider agrees to comply with of the City’s stormwater 
control measures, good housekeeping practices and any facility specific stormwater management 
operating procedures specific to a certain City facility. In addition, the Services Provider agrees 
to comply with any applicable TCEQ Total Maximum Daily Load (TMDL) Requirements and/or 
I-Plan requirements. 
 
20.01 ASSIGNMENT AND DELEGATION 

The parties hereby bind themselves, their successors, assigns and legal representatives to 
each other with respect to the terms of this Agreement. Neither party shall assign, sublet or 
transfer any interest in this Agreement without prior written authorization of the other party. 
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21.01 NOTICES 

All notices and other communications in connection with this Agreement shall be in 
writing and shall be considered given as follows: 

A. When delivered personally to recipient’s address as stated in this Agreement; or 

B. Three (3) days after being deposited in the United States mail, with postage 
prepaid to the recipient’s address as stated in this Agreement. 

Notice to Vendor: 

U.S. Foods, Inc 
2150 Firecracker Drive 
Buda, TX 78610 

Notice to City: 

City Manager Stephan L. Sheets, City Attorney 
221 East Main Street AND TO: 309 East Main Street 
Round Rock, TX 78664 Round Rock, TX 78664 

Nothing contained herein shall be construed to restrict the transmission of routine 
communications between representatives of City and Vendor. 

22.01 APPLICABLE LAW; ENFORCEMENT AND VENUE 

This Agreement shall be enforceable in Round Rock, Texas, and if legal action is 
necessary by either party with respect to the enforcement of any or all of the terms or conditions 
herein, exclusive venue for same shall lie in Williamson County, Texas. This Agreement shall be 
governed by and construed in accordance with the laws and court decisions of the State of Texas. 

23.01 EXCLUSIVE AGREEMENT 

This document, and all appended documents, constitutes the entire Agreement between 
City and Vendor. This Agreement may only be amended or supplemented by mutual agreement 
of the parties hereto in writing, duly authorized by action of the City Manager or City Council. 

 As a participating member of NJPA, your purchases of food and food related products 
from US Foods are made under and subject to that certain Authorized Distributor Agreement 
between US Foods and Vizient, Inc. (Vizient f/k/a Novation), effective as of July 1, 2009 (as 
amended, supplemented, restated or otherwise modified from time to time, the “Vizient 
Agreement”).   
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24.01 DISPUTE RESOLUTION 

City and Provider hereby expressly agree that no claims or disputes between the parties 
arising out of or relating to this Agreement or a breach thereof shall be decided by any arbitration 
proceeding, including without limitation, any proceeding under the Federal Arbitration Act (9 
USC Section 1-14) or any applicable state arbitration statute. 

25.01 SEVERABILITY 

The invalidity, illegality, or unenforceability of any provision of this Agreement or the 
occurrence of any event rendering any portion or provision of this Agreement void shall in no 
way affect the validity or enforceability of any other portion or provision of this Agreement. Any 
such void provision shall be deemed severed from this Agreement, and the balance of this 
Agreement shall be construed and enforced as if this Agreement did not contain the particular 
portion or provision held to be void. The parties further agree to amend this Agreement to replace 
any stricken provision with a valid provision that comes as close as possible to the intent of the 
stricken provision. The provisions hereof shall not prevent this entire Agreement from being void 
should a provision that is of the essence of this Agreement be determined to be void. 

26.01 MISCELLANEOUS PROVISIONS 

Standard of Care. Vendor represents that it employs trained, experienced and competent 
persons to perform all of the services, responsibilities and duties specified herein and that such 
services, responsibilities and duties shall be performed in a manner according to generally 
accepted industry practices. 

Time is of the Essence.  Each party understands and agrees that time is of the essence 
and that any failure to fulfill obligations for each portion of this Agreement within the agreed 
timeframes will constitute a material breach of this Agreement. Each party shall be fully 
responsible for its delays or for failures to use best efforts in accordance with the terms of this 
Agreement. Where damage is caused due to failure to perform, each party may pursue any 
remedy available without waiver of any of its additional legal rights or remedies. 

Multiple Counterparts. This Agreement may be executed in multiple counterparts, any 
one of which shall be considered an original of this document; and all of which, when taken 
together, shall constitute one and the same instrument. 

 
[Signatures appear of the following page.] 
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IN WITNESS WHEREOF, City and Vendor have executed this Agreement on the dates 
indicated. 
 
City of Round Rock, Texas    U.S. Foods, Inc 
 
By: _____________________________  By: _______________________________ 
Printed Name: _______________________  Printed Name:  ______________________ 
Title: _____________________________  Title: ______________________________ 
Date Signed: ________________________  Date Signed: ________________________ 
 
For City, Attest:      
 
By: _____________________________   
      Sara L. White, City Clerk            

For City, Approved as to Form:  
 
By:  _______________________________ 
       Stephan L. Sheets, City Attorney
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NJPA CONFIDENTIAL- NOT FOR DISTRIBUTION OUTSIDE NJPA MEMBER 2

CONTRACT NO. # 090414-USF

SUPPLIER US Foods

9399 W. Higgins Road, Suite 800

Rosemont, IL 60018

TIME FRAME 10/21/2014-10/21/2018

PRODUCTS Food and Food Related Solutions and Services

CONTACTS NJPA, Tom Morgan tom.morgan@njpacoop.org

National IPA, info@nationalipa.org

US Foods, Kathy Anthony- West kathy.anthony@usfoods.com

US Foods, Paula Bruck- East paula.bruck@usfoods.com

DISTRIBUTION Products will be distributed through the US Food’s distribution network. US Foods

currently operates more than 60 wholly owned primary ordering locations, or POLs.

PRICING The price to Participating Members for all products sold (the “Sell Price”) will be

calculated on the basis of Delivered Price to US Foods. Please refer to the pricing

section of this contract summary for complete information.

CONFIDENTIALITY
NOTICE

US Foods regards contract information as proprietary and confidential. We have

attempted to balance the Participating Member's needs for contract information by

providing in this document a summary of the Participating Member’s affirmative

obligations under this particular contract. If a Participating Member has specific

needs beyond this summary, US Foods is prepared to work with the Participating

Member to address these needs. The Participating Member should contact US Foods

to initiate such a request.

NJPA VENDOR CONTRACT SUMMARY AVAILABLE AT WWW.NJPA.ORG

CONTRACT SUMMARY CONSISTS OF THE FOLLOWING DOCUMENTS:

 REQUEST FOR PROPOSAL (RFP)

 BID ACCEPTANCE AND AWARD

 BID EVAULATION

 BID COMMENT AND REVIEW

 AFFIDAVIT OF ADVERSTISEMENT

 BID OPENING WITNESS PAGE

 BOARD MINUTES

NJPA VENDOR
CONTRACT
SUMMARY AND RFP
DOCUMENTATION

EXHIBIT "A"
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As a participating member of NJPA, your purchases of food and food related products from US

Foods, Inc. (“US Foods”) are made under that certain Authorized Distributor Agreement between

US Foods and Vizient (formerly known as Novation) , effective as of July 1, 2009 (as amended,

supplemented, restated or otherwise modified from time to time, the “Vizient Agreement”).

PRICING

Definition of Sell Price

The price to Participating Members for all products sold under the Vizient Agreement (the “Sell Price”) will be

calculated on the basis of Delivered Price to US Foods. For the purposes of the Vizient Agreement, “Delivered

Price” to US Foods is defined as follows:

1. In the case of contract products, the amount provided in the applicable supplier agreement as the

national or regional contract price to be billed to Participating Member s without the subtraction for cash

discounts allowed by suppliers for prompt payment and prior to the addition of the markup.

2. In the case of non-contract products, the manufacturer’s (supplier, packer or any other vendor)

Delivered Price on the manufacturer’s invoice, if available from manufacturer, or unit price FOB

manufacturer’s dock plus standard freight (as hereinafter defined) to US Food’s distribution center, less

off-invoice discounts or off-invoice allowances (to mean manufacturer-generated discounts or

allowances on particular items for set periods of time, which are specifically reflected on the invoice).

3. Where a Participating Member, or US Foods on behalf of a Participating Member, has negotiated a price

for any product directly with its supplier, the Delivered Price for all such products shall be that

negotiated price.

Standard freight, in those cases where the invoice cost to the delivering primary ordering location is not a

Delivered Price, means a reasonable freight charge to transport a product from the supplier to the primary

ordering location based on market tariff conditions. Freight charges may include common or contract carrier

charges imposed by the manufacturer (supplier, packer or any other vendor) or a carrier or charges billed by US

Food’s freight management service. Standard freight for any product will not exceed (a) the manufacturer

freight price normally payable by the US Food’s distribution center for inbound shipments of regular quantity

requirements of such products for such distribution center that would have been paid had freight not been

managed by US Foods or its affiliates; or (b) if there is no manufacturer price, an average price based on

market conditions for freight in the same market for the same type of freight service for like products, shipping

methods and quantities, which may include consideration of standard tariff rates.

The Sell Price of each product priced under the Vizient Agreement will equal (a) the Delivered Price of such

product, plus (b) the percentage of markup or fixed fee specified on the Distribution Markup Schedule for the

product category, less (c) off-invoice discounts or off-invoice allowances (as defined above).

Except as otherwise specified, the price for each product on an order guide will be calculated on a monthly

basis at the time the order guide is prepared. Prices for all products on the order guide will be maintained until

the next order guide is prepared and sent to the Participating Members, such to the price changes as described

in the Price Change Frequency Schedule. If the Delivered Price of any monthly priced product increases by more

than 10 percent, US Foods may immediately recalculate the Delivered Price, provided it notifies Participating

Members (via electronic or other means determined by US Foods) of adjustment to Delivered Price at least 48

hours prior to implementation of the adjustment.

Due to the added handling and damage costs associated with handling less than full cases of the product, a

special handling charge of 1 percent will be added to the markup of all products sold by individual container or

in less than full cases. This special handling charge will be applied to the markup as defined above.

EXHIBIT "A"
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Price Changes

US Foods will make every effort to provide 10 days’ prior notification to any change in pricing terms except

where price changes occur more frequently than every 30 days. Prices for non-contract products shall not

change more frequently than noted below:

PRODUCT CATEGORY PRICE CHANGE FREOUENCY

Beef Weekly

Cheese Weekly

Coffee (Including Frozen) Weekly

Dairy Weekly

Disposables Monthly

Dry Goods and Refrigerated Goods Monthly

Flour Weekly

Foodservice Chemicals Monthly

Frozen Goods Monthly

Frozen Juice (other than Orange Juice) Monthly

Lamb Weekly

Mayonnaise Weekly

Nutritionals Monthly

Oils and Shortening Weekly

Orange Juice Weekly

Pork Weekly

Poultry Weekly

Produce Weekly

Rice Weekly

Seafood Weekly

Shell Eggs Weekly

Small Wares/Equipment Monthly

Specialty Meats Weekly

Sugar Weekly

Veal Weekly

US Foods will provide an order guide to each Participating Member listing current pricing at the beginning of

each month, or at any other time requested by the Participating Member , provided that Participating Member

receives an updated order guide no less than once every 30 days. Weekly updates to the order guide will be

provided to Participating Members for items in product categories with weekly price change frequency.

EXHIBIT "A"
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Mark Up Schedule

Mark Up Schedule (Fee per Case)

Volume Incentive Discount Schedule

NOTE: Incentive discounts have been built into the foregoing K-12 Fee/Case Mark Up Schedule.
The Volume Incentive described above will apply to qualified single and multi-unit accounts:

 For all new accounts and/or bids effective October 1, 2013
 For accounts that meet all Agreement requirements and Authorized Distributor is their primary distributor
 For multiple-units that have direct control of the purchasing behavior and act as a single purchasing entity
 Multiple-units that participate in one bid/RFP process and are committed to act and held accountable to make

a unified single decision on the outcome of the RFP.

Product Category

HC / C&U /

Muni /CORP

under 2500

HC / C&U /

Muni /CORP

over 2500

Preschool

over $1,000

Preschool

under

$1,000

Boxed Meats 6.10% 4.55% 6.10% 10.04%

Coffee (Inc Frz) 9.60% 8.05% 9.60% 13.54%

Dairy 8.10% 6.55% 8.10% 12.04%

Disposables 10.15% 9.55% 11.10% 15.04%

Dry/Refrig Goods 8.15% 7.55% 9.10% 13.04%

Foodservice Chemicals 13.60% 12.05% 13.60% 17.54%

Fresh/Frozen Poultry, Seafood, Beef, Pork,

Deli Meats (Exl Boxed) 7.15% 6.55% 8.10% 12.04%

Frozen Goods 9.15% 8.55% 10.10% 14.04%

Frozen Juice 8.10% 6.55% 8.10% 12.04%

Nutritionals 6.10% 4.55% 6.10% 10.04%

Produce 9.60% 8.05% 9.60% 13.54%

Frozen Vegetables 9.10% 7.55% 9.10% 13.04%

Shell Eggs 9.60% 8.05% 9.60% 13.54%

Processed Eggs (Refrig and Froz) 9.10% 7.55% 9.10% 13.04%

Smallwares/Equipment 11.00% 11.00% 11.00% 11.00%

Equipment (single items >$1,000) 8.00% 8.00% 8.00% 8.00%

2016 Fee Schedules 2016 Fee Schedules with Volume Incentive

Contract # 15010098 25010098 55010365 65010365 35010098 45010098 55010098

Product Category
K-12 Over

$2500

K-12 Under

$2500

K-12 Over

$2500

$1M+

K-12 Under

$2500

$1M+

K-12 Over

$2500

$2M+

K-12 Under

$2500

$2M+

K-12 Over

$2500

$3M+

K-12 Under

$2500

$3M+

K-12 Under

$2500

$5M+

K-12 Over

$2500

$5M+

Boxed Meats $2.10 $3.01 $2.04 $2.95 $2.01 $2.87 $1.96 $2.87 $2.83 $1.92

Coffee (Inc Frz) $3.04 $3.73 $2.98 $3.67 $2.95 $3.59 $2.90 $3.59 $3.55 $2.86

Dairy $1.73 $2.01 $1.67 $1.95 $1.64 $1.87 $1.59 $1.87 $1.83 $1.55

Disposable Cutlery $1.05 $1.11 $0.99 $1.05 $0.96 $0.97 $0.91 $0.97 $0.93 $0.87

Disposables $2.51 $2.86 $2.45 $2.80 $2.42 $2.72 $2.37 $2.72 $2.68 $2.33

Dry/Refrig Goods $1.61 $1.72 $1.55 $1.66 $1.52 $1.58 $1.47 $1.58 $1.54 $1.43

Foam Trays $1.74 $1.98 $1.68 $1.92 $1.65 $1.84 $1.60 $1.84 $1.80 $1.56

Foodservice Chemicals 12.05% 13.60% 11.77% 13.32% 11.60% 13.15% 11.38% 12.92% 12.75% 11.21%

Fresh/Frozen Poultry, Seafood,

Beef, Pork, Deli Meats (Exl Boxed)
$2.07 $2.22 $2.01 $2.16 $1.98 $2.08 $1.93 $2.08 $2.04 $1.89

Frozen Goods $2.56 $2.72 $2.50 $2.66 $2.47 $2.58 $2.42 $2.58 $2.54 $2.38

Frozen Juice $1.05 $1.18 $0.99 $1.12 $0.96 $1.04 $0.91 $1.04 $1.00 $0.87

Frozen Potatoes $1.61 $1.85 $1.55 $1.79 $1.52 $1.71 $1.47 $1.71 $1.67 $1.43

Portion control condiments $1.05 $1.19 $0.99 $1.13 $0.96 $1.05 $0.91 $1.05 $1.01 $0.87

Produce $1.83 $2.10 $1.77 $2.04 $1.74 $1.96 $1.69 $1.96 $1.92 $1.65

Frozen Vegetables $1.61 $1.88 $1.55 $1.82 $1.52 $1.74 $1.47 $1.74 $1.70 $1.43

Shell Eggs $2.40 $2.63 $2.34 $2.57 $2.31 $2.49 $2.26 $2.49 $2.45 $2.22

Processed Eggs (Refrig and Froz) $1.61 $2.04 $1.55 $1.98 $1.52 $1.90 $1.47 $1.90 $1.86 $1.43

Smallwares/ Equipment 11.00% 11.00% 10.72% 10.72% 10.56% 10.56% 10.34% $10.34 10.17% 10.17%

Equipment (single items >$1,000) 8.00% 8.00% 7.73% 7.73% 7.57% 7.57% 7.35% 7.35% 7.20% 7.20%
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Annual Fee Per Case Review Process:
On an annual basis, the fee per case amount for all applicable contracts shall be reviewed, and decreased or
increased based on the following methodology:
Authorized Distributor shall provide the new fee per case to Vizient by March 1st of each year for review and
acceptance by March 31st for all bids effective July 1st.

Information provided will include:
 CPI Index increase or decrease shall account for 60% of the calculation. This will be based upon the average

for last 12 months compared to prior year. Example: February 2012 – January 2013 compared to February
2013 – January 2014.

 Average Case cost increase or decrease shall account for 40% of the calculation. The average case cost will
be based upon Vizient K12 volume over the last 13 weeks average. Example: November 2012 – January 2013
compared to November 2013 – January 2014.

*The blended result of this equation will equal the % decrease or increase to the fee per case structure.

Non-Price Specifications

Any upcharges and/or discounts will be applied as a percentage to each invoice as a final total volume

adjustment. For the purpose of calculating discounts, total monthly volume, average order size, and DSO will be

determined and maintained for a period of one quarter, based on purchasing practices for the previous quarter.

Total Monthly Volume
MONTHLY VOLUME TRANSLATES TO QUARTERLY INCENTIVE %

$83,000-$175,999 $249,000-$527,997 -0.25%

$176,000-$268,999 $527,997-$806,997 -0.40%

$269,000-$423,999 $806,997-$1,271,997 -0.60%
$424,000 + $1,271,997 + -0.75%

Average Order Size
AVERAGE ORDER SIZE INCENTIVE %

$3,000-$3,499 -0.15%

$3,500-$3,999 -0.25%

$4,000-$5,499 -0.35%

$5,500-$6,999 -0.50%

$7,000-$10,999 -0.65%

$11,000-$15,999 -0.95%

$16,000+ -1.20%

(The average order size maintained during the prior quarter will be the basis for the discount qualification.)

Prompt Payment/Prepayment

(For new participating members, payment terms will be assigned by US Foods based on a fully completed and executed credit application
and US Foods good-faith analysis of member’s credit and financial status. Payment terms may range from COD to Net 30 days.)

Minimum Order Requirements

US Foods may impose a $600 minimum order requirement for Participating Members (the “Minimum Order

Requirement”)

PROMPT PAYMENT/PREPAY INCENTIVE %

Prepayment -0.60%

0-10 days -0.30%

11-15 days -0.25%
16-20 days -0.10%

21-30 days 0.00%

31-45 days (upcharge) 0.25%

46-60 days (upcharge) 0.50%

Each additional 15 days greater than 60 0.25%
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REBATE AND PAYMENT

New Member Rebate

US Foods will offer a rebate (the "New Member Rebate") to any customer that elects to transition from another

distributor to US Foods under the terms and conditions of the Vizient Agreement. The New Member Rebate will

be calculated at eighty-five basis points (.85%) of total purchases for the first twelve (12) months starting from

the date of the first delivery from US Foods under the Vizient Agreement. For purposes of this provision New

Member(s) are those customers who have not purchased Products from US Foods in 26 weeks (seasonal

business 52 weeks) or current Participating Members buying less than 20% of total food and supply budget

from US Foods.

The New Member Rebates will be paid to each applicable Participating Member in two (2) installments within forty-five

(45) days of the conclusion of each six (6) month period during the discount period.

Payment Terms

Payment terms will be assigned by US Foods based on a fully completed and executed credit application and US

Food’s good faith analysis of each Participating Member’s credit and financial status. Standard payment terms

shall be Net 30 days, subject to each Participating Member’s creditworthiness.

SERVICES TO PARTICIPATING MEMBERS

Services to Participating Members

The following services shall be provided to Participating Member s at no additional fee:

A. Local Representative

US Foods will appoint for each Participating Member a local representative in its area with a background in

the industry. This US Food’s representative will be responsible for the following activities:

 visit each member as needed, or at the frequency agreed to by US Foods and the Participating Member

 address and be empowered to solve the following:

o fill rate issues

o invoice accuracy

o pricing issues

o product stocking issues

o delivery scheduling issues

o days sales outstanding (DSO) issues (accounts payable/receivable issues)

o electronic order entry issues

o contract/data file and customer order guide accuracy

o delivery issues

o review of backorder report

o review of product return status

 review all sales data

 review product usage and items

 assist with and suggest pre-approved substitute products

 assist with customized distribution solutions

 review logistical needs of the Participating Member
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 review utilization of Vizient contracted products and assist with conversion opportunities

 support the Participating Member ’s initiatives for achieving the lowest total Delivered Price of product

and services

B. Customer Service

US Foods shall provide a customer service representative during normal business hours. The customer

service representative should be familiar with the Participating Member ’s account and shall, at a minimum,

be able to assist the Participating Member with:

 order placement and status of pending orders

 status and resolution of backorders

 status of all pertinent account information, including DSO

 suggested substitutions for backordered products

 advanced notification of delivery issues

 expediting orders (Hot Shots)

 notification of potential backorders

 Participating Member’s usage of electronic order entry

C. Business Reviews

US Foods will meet with each Participating Member at least four times per year, or as often as the

Participating Member may request, to discuss participation in the Vizient Agreement. The US Food’s

representative will encourage the attendance of key personnel from the Participating Member’s

administration, materials management, and other appropriate staff, as well as the Participating Member’s

account executive.

.

US Foods and each Participating Member shall meet to discuss at a minimum the following topics:

 review prior quarter's sales

 review discounts earned and opportunities for maximizing discounts for the following:

o total monthly volume

o average order size

o prompt payment or prepayment (DSO)

o electronic order entry

o weekend/night delivery

o US Food’s label (if applicable)

o integrated system performance

 provide information on and assistance with implementation of value-added programs

 review prior quarter's service levels:

o fill rates

o invoice accuracy

o product substitutions

 discuss opportunities for product standardization and utilization
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RETURNS
Product Return Policy

From time to time customers need to return product to US Foods due to product damage, defective

merchandise, quality issues, shipping the wrong product, an unwanted product, out-of-date product, or an

order error. To comply with food safety regulations, and to insure product safety, quality and packaging

integrity; and to minimize temperature shock exposure, the following policy is in place:

Refused Product – credits at the time of delivery

It is essential that Participating Members check-in all orders to verify the accuracy and completeness of the

invoice. From time to time it may be necessary to refuse product at the time of delivery.

Exceptions: Credit will not be issued on made-to-order products such as fresh-cut meat, seafood, and poultry;

special or custom print paper goods, or equipment, unless such products are:

 received outdated or received otherwise unusable

 received damaged, or received defective or nonconforming to supplier specifications

 specifically authorized for return by supplier through US Foods

 recalled

In the case of fresh meat, poultry, or seafood, returns will not be accepted if the sealed box is opened, unless

there is concealed damage or quality issues.

Product Returns – pick-up and credit requests

Should a product pick-up be necessary, Participating Member should notify US Foods customer service or your

local representative immediately. Returned merchandise must be in resalable condition and must be packed in it

is original carton, unless an authorization is made to return merchandise for quality inspection. All returns must

have the original warehouse pick label affixed to them.

 dry grocery and nonfood items — return within seven days of receipt of merchandise

 refrigerated items — return during delivery only

 refrigerated items delivered by key drop or honor drop — customer should notify US Foods upon

checking in its order, by close of business the same day to request a product return authorization. The

product should be picked up at the customer location on its next delivery day.

 frozen items — return within seven days of receipt of merchandise

Returns will not be authorized for made-to-order products such as fresh-cut meat, seafood, and poultry; special

or custom print paper goods, or equipment, unless such products are:

 received outdated or received otherwise unusable

 received damaged, or received defective or nonconforming to supplier specifications

 specifically authorized for return by supplier through US Foods

 recalled

PRODUCT STOCKING

Product Stocking Requirements

1. Stocking Requirements

A. US Foods agrees to warehouse at primary ordering locations at its own cost, except as otherwise

provided herein, such quantities of products as is reasonably necessary to satisfy the anticipated

requirements of Participating Members served by the POLs. In addition, US Foods shall have the

following inventory responsibilities with respect to non-contract products:

1. US Foods will maintain sufficient inventory of products to support participating members at

the fill rate of 98 percent.
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2. US Foods will stock locally any item requested by participating member for which use of the

item by members and other customers creates anticipated inventory turns of at least three

cases per week per POL. If a Participating Member requests that US Foods stock non-

contract products that create less than three cases per week per POL, US Foods may elect

to stock the products(s) and deviate from distribution fees for them. Deviation shall not

exceed 1 percent unless otherwise agreed. Participating Member will be notified in advance

with respect to any such deviation.

3. Upon request of a Participating Member to add items to stock, US Foods will add the items

to stock from any supplier that (a) meets industry standards of good manufacturing

practices, (b) has credit worthiness comparable to other suppliers with which US Foods

does business, and (c) completes US Foods standard vendor documentation, where

product’s usage meets the minimum movement requirements as described above. Within

30 days after supplier’s completion of the standard documentation or reasonable industry

standard lead time, of receipt of usage data, US Foods will make reasonable efforts to have

the items in stock and advise the requesting Participating Member that the items are

available at the POL.

4. US Foods will not remove from stock at the POL any non-contract product that is being

purchased by a Participating Member, unless US Foods no longer distributes the product.

US Foods will review its stock on an appropriate basis to identify those non-contract

products that have generated movement of less than three cases per week per POL. US

Foods may then contact any Participating Member that was purchasing these products

within the last 90 calendar days to ascertain continuing need. If no need is expressed, US

Foods may give written or electronic notice to the Participating Members of its intent to

remove the items from stock. Within 10 business days after such notice, if a Participating

Member provides US Foods with its usage estimates that are in excess of three cases per

week per POL, US Foods will maintain the items in stock. If US Foods does not receive

usage data, it may discontinue the items and will notify the Participating Member

5. US Foods and its POLs will attempt to stock non-contract products that meet the product
specifications of Participating Members serviced by that POL. If products that meet the
product specification requirements of Participating Member are not stocked, US Foods will
provide samples of like products that are currently in inventory. If the products offered by
US Foods are not found to be acceptable by the Participating Member, then: (a) the
products in question shall be identified to the POL, (b) a cutting of the product in question
along with the preferred product will take place with a US Foods representative, and (c) if
US Foods product is concluded as unsatisfactory in the reasonable judgment of the
Participating Member , it will bring into stock the preferred product subject to the inventory
turns requirements state above.

B. US Foods shall adhere to the following inventory responsibilities with respect to contract and non-

contract products:

1. If a supplier advises US Foods that specific products will be available in reduced quantities

or will be allocated, US Foods may not be able to honor all requests for them. It will

allocate, based upon past purchasing history of Participating Members, a portion of the

affected products to Participating Members s and will advise the Participating Members of

the allocation quantities.

2. US Foods may refuse to stock products if warehouse sanitation or existing storage or

transportation environment is incompatible with their requirements and nature. In such

instances, upon a Participating Member request, US Foods will arrange for the supplier to

ship such product(s) directly to the Participating Member (a drop-shipment), if available,

and such transaction will be subject to the terms of the Vizient Agreement, including the

pricing terms. US Foods may pass-through to the Participating Member any freight or
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applicable service charges levied by supplier on US Foods for drop-shipments and, upon

request, shall notify the affected Participating Member of such charges.

C. Substitution of Products. US Foods may make no product substitutions without prior approval from

the Participating Member. If US Foods fails to have a product on hand at the POL when the product

is ordered, and the Participating Member has provided written or electronic preapproval to

substitute another product for it, US Foods will automatically make the approved substitution

(“automatic product substitution” or “auto-sub”). Further, the Participating Member may, upon

being notified of the out-of-stock condition, authorize an alternative product be substituted

(“authorized substitution” or “authorized-sub”). Automatic product substitutions must be of equal or

better quality to the product originally ordered. Auto-sub and authorized-sub products shall be

priced at Delivered Price plus the distribution fees.

D. Product Recall. US Foods shall notify the Participating Members of all product recalls and the

reason(s) for such recalls as soon as reasonably possible after the information is made available to

it. US Foods is required to provide product removal and replacement assistance to Participating

Members in the event of a product recall.

E. Proprietary Products. “Proprietary products” include any (1) Participating Member-labeled products

and (2) products that US Foods brings into inventory at the request of a Participating Member to

address that Participating Member's unusual or excessive demand (including pursuant to a special

order). In the event the Vizient Agreement expires or is terminated, or service from any of US

Foods distribution center is discontinued by either US Foods, or a Participating Member for any

reason (other than breach of the Vizient Agreement by US Foods that is not cured within 30 days of

its receipt of notice of such breach), each Participating Member shall purchase, or cause a third

party acceptable to US Foods to purchase, all proprietary products brought into inventory for the

Participating Member at the Sell Price. Each Participating Member (or the applicable approved third

party) shall pick up all frozen and refrigerated proprietary products within seven days of the

expiration, termination or service discontinuation date, and all other proprietary products within 15

days of the expiration, termination or service discontinuation date. The Participating Member shall

pay all amounts due for such proprietary products within 30 days of the expiration, termination or

service discontinuation date. US Foods reserves the right to offset any amounts owed any

Participating Member against any amounts due to US Foods for such proprietary products. If any

proprietary products are not removed from US Foods distribution centers within the prescribed time

frames, US Foods may dispose of them in any manner it deems appropriate, and the applicable

Participating Member shall reimburse it for any related costs, fees, and expenses. Under no

circumstances shall the Participating Member be obligated to purchase (or cause a third party to

purchase) any proprietary products in the event the Vizient Agreement expires or is terminated or

service from any of US Food’s distribution centers is discontinued by either US Foods, or a

Participating Member for any reason.

Product Fill Rates

1. US Foods shall guarantee an unadjusted fill rate of 98 percent, as measured according to the formula

below, in any one-month period beginning with the second full month US Foods is servicing a Participating

Member.

2. Product fill rate is defined as the percentile representation of line items filled, on the first scheduled delivery

following order placement for a Participating Member during a one-month period, divided by total line items

ordered by that Participating Member for that same period. Line items filled do not include authorized or

unauthorized substituted products.

3. US Food service’s inability to deliver due to a force majeure event, crop shortage, manufacturer allocations,

inventory shortage caused by the Participating Member’s unusual demand (greater than 110 percent of
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prior month average order for each item), or special orders (items not included in the Participating

Member’s regular order guide) will not be included in fill rate calculations if US Foods provides notice of

such conditions when Participating Member's order is confirmed.

AUDIT

Additional Requirements

1. Pricing Audit Requirements. The following will apply to Participating Member-specific audit requests:

Participating Member-specific audit process is subject to the following:

a. Participating Member must request a price audit in writing at least 20 business days prior to the

suggested date of the price audit. This request must identify the 30 items to be verified with one

price point verification per item.

b. The audit period shall be limited to the 13 weeks immediately preceding such audit.

c. The date and time of the audit must be to the mutual agreement of both parties.

d. The audit will be conducted at the POL servicing the Participating Member.

If the 30-item audit reveals an error ratio greater than 10 percent, the Participating Member has the right to

request an expanded audit of 100 items, following the process cited above.

If the 100-item audit reveals an error ratio greater than 10 percent, the Participating Member has the right

to request an audit of all purchases for the 13 weeks preceding such audit.

Should the expanded audit reveal significant discrepancies, the Participating Member has the right to refer

the matter to NJPA in accordance with the process outlined for general problem resolution.

2. Product Handling Requirements. US Foods shall comply with all U.S. Food and Drug Administration Hazard

Analysis Critical Control Points (HACCP) guidelines and any state and local laws relating to the storage and

delivery of food products in and from all POLs.

3. Reports to Participating Members. US Foods will provide the following quarterly reports to each Participating

Member within 30 days of the end of the calendar quarter reflected in such report. A copy of each

Participating Member s report shall be forwarded to the appropriate account executive representing the

clients.

a. Fill Rate Report. The fill rate report will include unadjusted fill rate before substitution and

unadjusted fill rate after substitution.

b. Discount Report. The discount report shall include all relevant performance data such as total

monthly volume, average order size, average number of deliveries, DSO, and number of lines

ordered using electronic order entry. The discount report shall itemize dollar amounts earned under

the various discount opportunities available to the Participating Member under the Vizient

Agreement.

RECALLS

Safety- Product Recalls

US Foods will post all Product Recalls on www.usfoods.com to keep its customers apprised of product recall

status. In addition, if a Participating Member is affected by a recall, your US Foods distribution center will

contact you within 24 hours.
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CITY OF ROUND ROCK 

INSURANCE REQUIREMENTS 

1. INSURANCE:  The Vendor shall procure and maintain at its sole cost and expense for the duration of 
the agreement or purchase order resulting from a response to the Solicitation/Specification, insurance 
against claims for injuries to persons or damages to property which may arise from or in connection 
with the performance of the work as a result of the solicitation by the successful respondent, its 
agents, representatives, volunteers, employees or subcontractors. 

1.1. Certificates of Insurance and endorsements shall be furnished to the City and approved by the 
City before work commences. 

1.2. The following standard insurance policies shall be required: 

1.2.1. General Liability Policy 

1.2.2. Automobile Liability Policy 

1.2.3. Worker’s Compensation Policy 

1.3. The following general requirements are applicable to all policies: 

1.3.1. Only insurance companies licensed and admitted to do business in the State of Texas 
shall be accepted. 

1.3.2. Deductibles shall be listed on the Certificate of Insurance and are acceptable only on a 
per occurrence basis for property damage only. 

1.3.3. Claims made policies shall not be accepted, except for Professional Liability Insurance. 

1.3.4. Upon request, certified copies of all insurance policies shall be furnished to the City. 

1.3.5. Policies shall include, but not be limited to, the following minimum limits: 

1.3.5.1. Minimum Bodily Injury Limits of $300,000.00 per occurrence. 

1.3.5.2. Property Damage Insurance with minimum limits of $50,000.00 for each 
occurrence. 

1.3.5.3. Automobile Liability Insurance for all owned, non-owned, and hired vehicles 
with minimum limits for Bodily Injury of $100,000.00 each person, and 
$300,000.00 for each occurrence, and Property Damage Minimum limits of 
$50,000.00 for each occurrence. 

1.3.5.4. Statutory Worker’s Compensation Insurance and minimum $100,000.00 
Employers Liability Insurance. 

1.3.6. Coverage shall be maintained for two years minimum after the termination of the 
Agreement. 

1.4. The City shall be entitled, upon request, and without expense to receive copies of insurance 
policies and all endorsements thereto and may make reasonable request for deletion, revision, 
or modification of particular policy terms, conditions, limitations, or exclusions (except where 
policy provisions are established by law or regulation binding either of the parties hereto or the 
underwriter of any of such policies).  Upon such request by the City, the Vendor shall exercise 
reasonable efforts to accomplish such changes in policy coverage and shall pay the cost 
thereof.  All insurance and bonds shall meet the requirements of the solicitation specification 
and the insurance endorsements stated below. 
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1.5. Vendor agrees that with respect to the required insurance, all insurance contracts and 
certificate(s) of insurance will contain and state, in writing, on the certificate or its attachment, 
the following provisions: 

1.5.1. Provide for an additional insurance endorsement clause declaring the Vendor’s 
insurance as primary. 

1.5.2. Name the City and its officers, employees, and elected officials as additional insured’s, 
(as the interest of each insured may appear) as to all applicable coverage. 

1.5.3. Provide thirty days’ notice to the City of cancellation, non-renewal, or material changes. 

1.5.4. Remove all language on the certificate of insurance indicating: 

1.5.4.1. That the insurance company or agent/broker shall endeavor to notify the City; 
and, 

1.5.4.2. Failure to do so shall impose no obligation of liability of any kind upon the 
company, its agents, or representatives. 

1.5.5. Provide for notice to the City at the addresses listed below by registered mail: 

1.5.6. Vendor agrees to waive subrogation against the City, its officers, employees, and 
elected officials for injuries, including death, property damage, or any other loss to the 
extent same may be covered by the proceeds of insurance. 

1.5.7. Provide that all provisions of the agreement concerning liability, duty, and standard of 
care together with the indemnification provision, shall be underwritten by contractual 
liability coverage sufficient to include such obligations within applicable policies. 

1.5.8. All copies of the Certificate of Insurance shall reference the project name, solicitation 
number or purchase order number for which the insurance is being supplied. 

1.5.9. Vendor shall notify the City in the event of any change in coverage and shall give such 
notices not less than thirty days prior notice to the change, which notice shall be 
accomplished by a replacement Certificate of Insurance. 

1.5.10. All notices shall be mailed to the City at the following addresses: 

Assistant City Manager City Attorney 
City of Round Rock City of Round Rock 
221 East Main 309 East Main 
Round Rock, TX 78664-5299 Round Rock, TX 78664 

2. WORKERS COMPENSATION INSURANCE 

2.1. Texas Labor Code, Section 406.098 requires workers’ compensation insurance coverage for all 
persons providing services on building or construction projects for a governmental entity. 

2.1.1. Certificate of coverage (“certificate”) - A copy of a certificate of insurance, a certificate 
of authority to self-insure issued by the Texas Workers’ Compensation Commission, or 
a coverage agreement (TWCC-81, TWCC-82, TWCC-83, or TWCC-84), showing 
statutory workers’ compensation insurance coverage for the person’s or entity’s 
employees providing services on a project, for the duration of the project. 

2.1.2. Duration of the project - includes the time from the beginning of the work on the project 
until the CONTRACTOR’S/person’s work on the project has been completed and 
accepted by the OWNER. 

2.2. Persons providing services on the project (“subcontractor”) in Section 406.096 – includes all 
persons or entities performing all or part of the services the CONTRACTOR has undertaken to 
perform on the project, regardless of whether that person contracted directly with the 
CONTRACTOR and regardless of whether that person has employees.  This includes, without 
limitation, independent contractors, subcontractors, leasing companies, motor carriers, owner-
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operators, employees of any such entity, or employees of any entity, which furnishes persons to 
provide services on the project.  “Services” include, without limitation, providing, hauling, or 
delivering equipment or materials, or providing labor, transportation, or other service related to 
a project.  “Services” does not include activities unrelated to the project, such as food/beverage 
vendors, office supply deliveries, and delivery of portable toilets. 

2.3. The CONTRACTOR shall provide coverage, based on proper reporting of classification codes 
and payroll amounts and filing of any coverage agreements, that meets the statutory 
requirements of Texas Labor Code, Section 401.011(44) for all employees of the 
CONTRACTOR providing services on the project, for the duration of the project. 

2.4. The CONTRACTOR must provide a certificate of coverage to the OWNER prior to being 
awarded the agreement. 

2.5. If the coverage period shown on the CONTRACTOR’S current certificate of coverage ends 
during the duration of the project, the CONTRACTOR shall, prior to the end of the coverage 
period, file a new certificate of coverage with the OWNER showing that coverage has been 
extended. 

2.6. The CONTRACTOR shall obtain from each person providing services on a project, and provide 
to the OWNER: 

2.6.1. a certificate of coverage, prior to that person beginning work on the project, so the 
OWNER will have on file certificates of coverage showing coverage for all persons 
providing services on the project; and 

2.6.2. no later than seven (7) calendar days after receipt by the CONTRACTOR, a new 
certificate of coverage showing extension of coverage, if the coverage period shown on 
the current certificate of coverage ends during the duration of the project. 

2.7. The CONTRACTOR shall retain all required certificates of coverage for the duration of the 
project and for one (1) year thereafter. 

2.8. The CONTRACTOR shall notify the OWNER in writing by certified mail or personal delivery, 
within ten (10) calendar days after the CONTRACTOR knew or should have known, or any 
change that materially affects the provision of coverage of any person providing services on the 
project. 

2.9. The CONTRACTOR shall post on each project site a notice, in the text, form and manner 
prescribed by the Texas Workers’ Compensation Commission, informing all persons providing 
services on the project that they are required to be covered, and stating how a person may 
verify coverage and report lack of coverage. 

2.10. The CONTRACTOR shall contractually require each person with whom it contracts to provide 
services on a project, to: 

2.10.1. provide coverage, based on proper reporting of classification codes and payroll 
amounts and filing of any coverage agreements, that meets the statutory requirements 
of Texas Labor Code, Section 401.011(44) for all its employees providing services on 
the project, for the duration of the project; 

2.10.2. provide to the CONTRACTOR, prior to that person beginning work on the project, a 
certificate of coverage showing that coverage is being provided for all employees of the 
person providing services on a project, for the duration of the project; 

2.10.3. provide the CONTRACTOR, prior to the end of the coverage period, a new certificate of 
coverage showing extension of coverage, if the coverage period shown on the current 
certificate of coverage ends during the duration of the project; 
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2.10.3.1. obtain from each other person with whom it contracts, and provide to the 
CONTRACTOR: 

2.10.3.1.1. a certificate of coverage, prior to the other person beginning work 
on the project; and 

2.10.3.1.2. a new certificate of coverage showing extension of coverage, 
prior to the end of the coverage period, if the coverage period 
shown on the current certificate of coverage ends during the 
duration of the project 

2.10.3.2. retain all required certificates of coverage on file for the duration of the 
project and for one (1) year thereafter; 

2.10.3.3. notify the OWNER in writing by certified mail or personal delivery, within ten 
(10) calendar days after the person knew or should have known, of any 
change that materially affects the provision of coverage of any person 
providing services on the project; and 

2.10.3.4. contractually require each person with whom it contracts, to perform as 
required by paragraphs (2.1 thru 2.7), with the certificates of coverage to be 
provided to the person for whom they are providing services. 

2.10.3.5. By signing the solicitation associated with the specification, or providing, or 
causing to be provided a certificate of coverage, the Contractor is 
representing to the Owner that all employees of the Contractor who will 
provide services on the project will be covered by workers’ compensation 
coverage for the duration of the project, that the coverage will be based on 
proper reporting of classification codes and payroll amounts, and that all 
coverage agreements will be filed with the appropriate insurance carrier or, in 
the case of a self-insured, with the Commission’s Division of Self-Insurance 
Regulation.  Providing false or misleading information may subject the 
Contractor to administrative penalties, criminal penalties, civil penalties, or 
other civil actions. 

2.10.3.6. The Contractor’s failure to comply with any of these provisions is a breach of 
contract by the Contractor that entitles the Owner to declare the agreement 
void if the Contractor does not remedy the breach within ten (10) calendar 
days after receipt of notice of breach from the owner. 

EXHIBIT "B"





Agenda Item Summary

City of Round Rock

Agenda Number: F.6

Consider a resolution authorizing the Mayor to execute a Refuse Collection 

Contract Between the City and Central Texas Refuse, Inc. dba Round Rock 

Refuse.

Title:

ResolutionType:

City CouncilGoverning Body:

11/22/2016Agenda Date:

Michael Thane, Director of Utilities and Environmental ServicesDept Director:

Cost:

Indexes:

Resolution, Exhibit A, Form 1295Attachments:

Department: Utilities and Environmental Services

Text of Legislative File 2016-3847

In August of 2010, the City amended the City Ordinance regarding the implementation of a 

Comprehensive Solid Waste Management and Recycling Program.  In October of 2010, the 

City entered into an updated contract with Round Rock Refuse to perform solid waste and 

recycling collection and disposal services for the City.  The City has successfully worked with 

Round Rock Refuse since 1987 for these services.   The solid waste and recycling services that 

are performed by Round Rock Refuse continue to receive high ratings from our citizens during 

the survey that the City conducts biannually.   In an effort to continue to improve this program 

and to provide these services at a reasonable cost to our citizens, staff would like to make the 

following amendments to Round Rock Refuse’s contract as outlined below: 

 

•   The initial term of the contract shall be for 5 years commencing on January 1, 2017.  At the 

end of the 3rd calendar year of the initial 5 year term, and at the end of each calendar year 

thereafter, the term shall automatically renew such that the balance of the term remains three 

years.

•   The Residential Services Rate is comprised of three components:  the Fuel Component, 

Disposal Cost Component, and the Operations, Overhead, and Profit Component.  For the 

initial year of the agreement, the Residential Services Rate shall be fixed at $14.51 per 

customer.  At the end of the first year, Round Rock Refuse may petition to the City for 

reasonable adjustments to the Residential Services Rate based on increases in the Fuel 

Component, Disposal Cost Component, and the Operations, Overhead, and Profit Component 

caused by increases in inflation and/or also by other factors such as increases in cost by 
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Agenda Item Summary Continued (2016-3847)

revised laws, ordinances, regulations, etc.

•   As part of Round Rock Refuse’s existing Contract, they collect and dispose of solid waste 

from all City facilities. With this new contract, the collection and delivery of recyclable materials 

from all City facilities to the WILCO Recycling Material Facility have been added to their 

responsibility.

 

Staff Recommends Approval.
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0112.1604; 00365152

RESOLUTION NO. R-2016-3847

WHEREAS, the City of Round Rock (“City”) and Central Texas Refuse, Inc. DBA “Round 

Rock Refuse” (“Round Rock Refuse”) entered into that one certain Refuse Collection Contract on 

October 1, 1990 whereby Contractor has collected garbage, rubbish and refuse for residential 

customers within the City; and

WHEREAS, the aforesaid Refuse Collection Contract has been amended several times since 

the execution of the original Agreement; and

WHEREAS, the parties desire to enter into a new contract setting forth terms and conditions 

for the collection, delivery and disposal of bulk waste and recyclable materials; Now Therefore

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF ROUND ROCK, TEXAS,

That the Mayor is hereby authorized and directed to execute on behalf of the City a Refuse 

Collection Contract between City of Round Rock, Texas and Central Texas Refuse, Inc. DBA “Round 

Rock Refuse,” a copy of said contract being attached hereto as Exhibit “A” and incorporated herein for 

all purposes.

The City Council hereby finds and declares that written notice of the date, hour, place and 

subject of the meeting at which this Resolution was adopted was posted and that such meeting was 

open to the public as required by law at all times during which this Resolution and the subject matter 

hereof were discussed, considered and formally acted upon, all as required by the Open Meetings Act, 

Chapter 551, Texas Government Code, as amended.

RESOLVED this 22nd day of November, 2016.

ALAN MCGRAW, Mayor
City of Round Rock, Texas

ATTEST:

SARA L. WHITE, City Clerk
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REFUSE COLLECTION CONTRACT  
 

between 
 

CITY OF ROUND ROCK, TEXAS 
and 

 
CENTRAL TEXAS REFUSE, INC. 
DBA “ROUND ROCK REFUSE” 

 
 
This Refuse Collection Contract (“Contract”) is made on ____________________, 2016 
between: CITY OF ROUND ROCK, a Texas municipal home rule corporation, hereinafter 
referred to as “City,” and CENTRAL TEXAS REFUSE, INC., a corporation, hereinafter 
referred to as “Contractor.” 
 
 

RECITALS 
 

WHEREAS, the City and Contractor (DBA “Round Rock Refuse”) entered into that one certain 
Refuse Collection Contract on October 1, 1990 whereby Contractor has collected garbage, 
rubbish and refuse for residential customers within the City; and 
 
WHEREAS, the aforesaid Refuse Collection Contract has been amended several times since the 
execution of the original Agreement; and 
 
WHEREAS, the parties desire to enter into a new contract setting forth terms and conditions for 
the collection, delivery and disposal of bulk waste and recyclable materials;  
 
NOW, THEREFORE, IN CONSIDERATION of the mutual terms, conditions, promises, 
covenants and payments hereinafter set forth, City and Contractor agree as follows: 
 
 

AGREEMENT 

SECTION 1: RECITALS INCORPORATION 

The foregoing recitals are true and correct and hereby incorporated herein by reference.  

SECTION 2: DEFINITIONS 

As used herein, the following defined terms, phrases, words, and their derivations shall have the 
meanings as set forth in this section. When not inconsistent with the context, words used in the 
present tense shall include the future, words importing persons shall include firms and 
corporations, words used in the plural shall include the singular, words used in the singular shall 
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include the plural, words used in the masculine gender shall include the feminine gender, and 
word used in the feminine gender shall include the masculine gender.  
 
Act of Default or Default — Act of Default or Default shall mean any failure to timely, fully and 

completely comply with one or more material requirements, obligations, performance 
criteria, duties, terms or conditions, as started in this Contract. City may, in its sole 
discretion, accept substantial compliance, which is an Act of Default, in lieu of full 
compliance by waiving such Act of Default solely by an instrument in writing.  

 
Aluminum and Steel Recyclable Material — Aluminum and Steel Recyclable Material shall 

mean any beverage container, food can, bi-metal container, or lid with or without paper 
labels, rings, and lids composed primarily of whole iron, aluminum, steel, or other 
Recyclable Material of a similar nature.  

 
Bag — Bag shall mean a non-dissolvable plastic sack with a capacity of up to approximately 

thirty five (35) gallons designed or intended to store Municipal Solid Waste with 
sufficient wall strength to maintain physical integrity when lifted by the top. 

 
Bulk Waste — Bulk Waste shall mean Municipal Solid Waste composed of materials not easily 

containerized in a Cart, including but not limited to, brush, furniture, and large 
appliances. Bulk Waste shall include Municipal Solid Waste enclosed in bags. 

 
Bulk Waste Services — Bulk Waste Services shall mean the collection and disposal of Bulk 

Waste by the Contractor and the collection and recycling of Bulk Waste pursuant to this 
Contract. 

 
Business Day — Business Day shall mean any day, Monday through Friday, except Holidays. 
 
Cart — Cart shall mean a receptacle with wheels with a capacity of up to approximately ninety 

six (96) gallons designed or intended to be mechanically dumped into a loader-packer 
type truck and approved for use by the Contract Administrator.  

 
City — City shall mean the City of Round Rock, Texas; and shall include City’s elected officials, 

officers, employees, agents, volunteers and representatives. 
 
City Event — City Event shall mean an event sponsored or co-sponsored by the City and 

designated by the Contract Administrator to receive City Facility Services. The Contract 
Administrator has the sole authority to add or eliminate City Events to receive City 
Facility Services. 

 
City Facility — City Facility shall mean any City owned or operated facility designated by the 

Contract Administrator as a City Facility to receive City Facility Services. The Contract 
Administrator has the sole authority to add or eliminate City Facilities to receive City 
Facility Services. 
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City Facility Services — City Facility Services shall mean Municipal Solid Waste Services, Bulk 
Waste Services, and Recycling Services for City Facilities and for City Events pursuant 
to this Contract.  

 
Collect or Collection — Collect or Collection shall mean the act of removing Municipal Solid 

Waste and Bulk Waste for transport to a Solid Waste Facility and the act of removing 
Recyclable Material for transport to a Recyclable Material Facility.  

 
Comply or Compliance — Comply or Compliance shall mean timely, fully and completely 

performing or meeting each and every term, requirement, obligation, performance 
criteria, duty or condition as stated in this Contract. Compliance shall not mean 
substantial compliance. Substantial compliance shall be an Act of Default unless waived 
by Contract Administrator solely by a written instrument. 

 
Contract — Contract shall mean this document, including any amendment thereto agreed upon 

by the City and Contractor. 
 
Contract Administrator — Contract Administrator shall mean the City Manager of the City, or 

his or her designee or designees, which shall represent the City in the administration and 
supervision of this Contract. 

 
Contractor — Contractor shall mean Central Texas Refuse, Inc., a corporation authorized to do 

business in the City and the State, and Contractor’s assignees and Contractor’s 
subcontractors. 

 
Cost of Fuel — Cost of Fuel shall mean the cost of diesel based on the Department of Energy 

Diesel Fuel price index, less 5% for volume purchases 
 
Council — Council shall mean the City Council, which is the governing body of the City. 
 
Curbside — Curbside shall mean within five (5) feet of the street or alleyway that provides 

primary access to the Residential Service Unit as designated by the Contract 
Administrator. 

 
Disposal Cost Component — Disposal Cost Component shall mean a component of the 

Residential Services Rate based on the disposal cost per ton to dispose of Municipal Solid 
Waste at the Solid Waste Facility and to deliver Recyclable Material to the Recyclable 
Material Facility. 

 
Disposal Facility — Disposal Facility shall mean a Solid Waste Facility authorized by the Texas 

Commission on Environmental Quality to manage such waste and shall meet all local, 
state, and federal requirements. 

 
Fuel Component — Fuel Component shall mean a component of the Residential Services Rate 

based on the Cost of Fuel, as set forth in Section 20.2 below. 
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Garbage — Garbage shall mean Solid Waste consisting of putrescible animal and vegetable 
waste materials resulting from the handling, preparation, cooking, and consumption of 
food, including waste materials from markets, storage facilities, handling, and sale of 
produce and other food products.  

 
Glass Recyclable Material —Glass Recyclable Material shall mean any glass food and beverage 

bottles, containers, or jars with or without paper labels, rings, and lids. Glass Recyclable 
Material shall not mean window glass, porcelain, or china.  

 
Hazardous Waste — Hazardous Waste shall mean any Solid Waste identified or listed as a 

hazardous waste by the administrator of the United States Environmental Protection 
Agency under the federal Solid Waste Disposal Act, as amended by the Resource 
Conservation and Recovery Act of 1976, 42 United States Code, §§6901 et seq., as 
amended. 

 
Holidays — Holidays shall mean days that City offices are closed in order to observe New 

Year’s Day, Thanksgiving Day, and Christmas, and any other holiday designated by the 
City Council. 

 
Marketing — Marketing shall mean identification and developing of end markets for Recyclable 

Material and the selling of Recyclable Material to end markets. 
 
Municipal Solid Waste — Municipal Solid Waste shall mean Solid Waste resulting from or 

incidental to activities of Residential Service Units, City Facilities and City Events and 
Construction and Demolition activities, including Garbage and Rubbish. Municipal Solid 
Waste shall not include Hazardous Waste and Special Waste. 

 
Municipal Solid Waste Services — Municipal Solid Waste Services shall mean collection and 

disposal of Municipal Solid Waste by the Contractor pursuant to this Contract. 
 
Operations, Overhead and Profit Component — Operations, Overhead and Profit Component 

shall mean a component of the Residential Services Rate intended to cover Contractor’s 
profit, as well as all direct and indirect costs to Contractor of providing Residential 
Services other than the Fuel Component and the Disposal Cost Component, as set forth in 
Section 20.4 below. 

 
Paper Recyclable Material — Paper Recyclable Material shall mean any:  

(A) Kraft paper,  
(B) Corrugated containers that have liners of Kraft, jute, or test liner including dry 

food boxes, beer and soda carriers, shoe boxes,  
(C) Old newspaper including slick paper inserts,  
(D) Chipboard, and 
(E) Other mixed paper including but not limited to junk mail, junk mail inserts, 

residential mixed paper, bagged shredded paper, high-grade paper, white and 
colored ledger, copier paper, office paper, laser printer paper, computer paper 
including continuous-formed perforated white bond or green bar paper, book 
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paper, cotton fiber content paper, duplicator paper, form bond, manifold business 
forms, mimeo paper, note pad paper (no backing), loose leaf fillers, stationery, 
writing paper, paper envelopes without plastic windows, carbonless (NCR) paper, 
tabulating cards, facsimile paper, manila folders, magazines, paperback books, 
small catalogs, telephone books and Yellow Pages.  

 
Person — Person shall mean an individual, corporation, organization, government or 

governmental subdivision or agency, business trust, partnership, association, or any other 
legal entity.  

 
Plastic Recyclable Material — Plastic Recyclable Material shall mean any #1 through #7 rigid 

plastic bottle, container, jug, or jar. 
 
Recyclable Material — Recyclable Material shall mean Paper Recyclable Material, Plastic 

Recyclable Material, Glass Recyclable Material, Aluminum and Steel Recyclable 
Material that has been diverted from the nonhazardous Solid Waste stream for purposes 
of reuse, recycling, or reclamation, a substantial portion of which is consistently used in 
the manufacture of products that may otherwise be produced using raw or virgin 
materials. Recyclable Material is not Solid Waste. However, Recyclable Material may 
become Solid Waste at such time, if any, as it is abandoned or disposed of rather than 
recycled, whereupon it will be Solid Waste with respect only to the party actually 
abandoning or disposing of the material.  Notwithstanding, neither the Contractor nor the 
recyclables processor shall discard any portion of the collected single stream recyclables 
unless they make up a de minimus amount included within the nonrecyclable residual 
remaining after being sorted through a recyclables sorting and packaging system. 

 
Recyclable Material Facility — Any facility the City designates for the delivery and processing 

of the City’s Recyclable Material. 
 
Recycling — Recycling shall mean a process by which materials that have served their intended 

use or are scrapped, discarded, used, surplus, or obsolete are collected, separated, or 
processed and returned to use in the form of raw materials in the production of new 
products. 

 
Recycling Services — Recycling Services shall mean the separate collection of recyclable 

materials and the delivery to Recyclable Material Facility.  
Residential Customer — Residential Customer shall mean any person living in a Residential 

Service Unit that produces Solid Waste and/or Recyclable Materials 
 
Residential Service Unit — Residential Service Unit shall mean a dwelling in a single family 

zoning district or a two family zoning district within the City, occupied by a person or 
group of persons. A Residential Service Unit shall be deemed occupied when either water 
or domestic light and power services are being supplied thereto.  

 
Residential Services — Residential Services shall mean Municipal Solid Waste Services, Bulk 

Waste Services and Recycling Services for Residential Service Units. 
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Residential Services Rate — Residential Services Rate shall mean the sum of money per 

Residential Customer paid each month by the City to the Contractor for the provision of 
Residential Services. The Residential Services Rate is composed of the Fuel Component, 
the Disposal Cost Component, and the Operations, Overhead and Profit Component. 

 
Rubbish — Rubbish shall mean nonputrescible Solid Waste (excluding ashes), consisting of both 

combustible and noncombustible waste materials. Combustible Rubbish includes paper, 
rags, cartons, wood, excelsior, furniture, rubber, plastics, brush, or similar materials; 
noncombustible Rubbish includes glass, crockery, tin cans, aluminum cans, and similar 
materials that will not burn at ordinary incinerator temperatures (1,600 degrees 
Fahrenheit to 1,800 degrees Fahrenheit).  

 

Set-Out — Set-Out shall mean the Municipal Solid Waste, Bulk Waste, and/or Recyclable 
Material placed at Curbside or other appropriate location for collection. 

 
Solid Waste — Solid Waste shall mean Garbage, Rubbish, sludge from a wastewater treatment 

plant, water supply treatment plant, or air pollution control facility, and other discarded 
material, including solid, liquid, semisolid, or contained gaseous material resulting from 
industrial, municipal, commercial, mining, and agricultural operations and from 
community and institutional activities, but does not include:  
(A) Solid or dissolved material in domestic sewage or irrigation return flows or 

industrial discharges subject to regulation by permit issued under Chapter 26, 
Water Code;  

(B) Soil, dirt, rock, sand, and other natural or man-made inert solid materials used to 
fill land if the object of the fill is to make the land suitable for surface 
improvement construction.  

 
Solid Waste Facility — Solid Waste Facility shall mean all contiguous land, structures, other 

appurtenances, and improvements on the land used for disposing of Solid Waste. 
 
Special Waste — Special Waste shall mean any Solid Waste or combination of Solid Wastes that 

because of its quantity, concentration, physical or chemical characteristics, or biological 
properties requires special handling and disposal to protect the human health or the 
environment. If improperly handled, transported, stored, processed, or disposed of or 
otherwise managed, it may pose a present or potential danger to the human health or the 
environment. Special Wastes shall include:  
(A) Hazardous waste from conditionally exempt small-quantity generators that may 

be exempt from full controls under Chapter 335, Subchapter N of this title 
(relating to Household Materials Which Could Be Classified as Hazardous 
Wastes);  

(B) Class 1 industrial nonhazardous waste;  
(C) Untreated medical waste;  
(D) Municipal wastewater treatment plant sludges, other types of domestic sewage 

treatment plant sludges, and water-supply treatment plant sludges;  
(E) Septic tank pumpings;  
(F) Grease and grit trap wastes;  
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(G) Wastes from commercial or industrial wastewater treatment plants; air pollution 
control facilities; and tanks, drums, or containers used for shipping or storing any 
material that has been listed as a hazardous constituent in 40 Code of Federal 
Regulations (CFR) Part 261, Appendix VIII but has not been listed as a 
commercial chemical product in 40 CFR §261.33(e) or (f);  

(H) Slaughterhouse wastes;  
(I) Dead animals;  
(J) Drugs, contaminated foods, or contaminated beverages, other than those 

contained in normal household waste;  
(K) Pesticide (insecticide, herbicide, fungicide, or rodenticide) containers;  
(L) Discarded materials containing asbestos;  
(M) Incinerator ash;  
(N) Soil contaminated by petroleum products, crude oils, or chemicals in 

concentrations of greater than 1,500 milligrams per kilogram total petroleum 
hydrocarbons; or contaminated by constituents of concern that exceed the 
concentrations listed in Table 1 of §335.521(a)(1) of this title (relating to 
Appendices);  

(O) Used oil;  
(P) Waste from oil, gas, and geothermal activities subject to regulation by the 

Railroad Commission of Texas when those wastes are to be processed, treated, or 
disposed of at a solid waste management facility authorized under this chapter;  

(Q) Waste generated outside the boundaries of Texas that contains:  
(i)  any industrial waste;  
(ii)  any waste associated with oil, gas, and geothermal exploration, 

production, or development activities; or  
(iii)  any item listed as a special waste in this paragraph;  

(R) Lead acid storage batteries; and  
(S) Used-oil filters from internal combustion engines.  

 
State — State shall mean the State of Texas. 
 
Substantial Compliance — Substantial Compliance shall pertain solely to acts of Contractor 

being less than full and complete compliance and being ninety percent (90%) or more of 
full compliance. Substantial compliance shall mean an Act of Default.  

Unacceptable Set-Out — An Unacceptable Set-Out is a Set-Out that the Contractor reasonably 
determines to exceed the limits as established in this Contract, presents a substantial 
endangerment, such as disease or death, to the public or employee health or safety; or 
contains Hazardous Waste that cannot be easily separated. 

SECTION 3: REPRESENTATIONS  

3.1 Representations by City 

The City represents to the Contractor that the City is duly organized and existing in good 
standing under the laws of the State and is duly qualified and authorized to carry on the 
governmental functions and operations as contemplated by this Contract. 
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3.2 Representations by Contractor 

The Contractor represents to the City that: 

(i) The Contractor is duly qualified and in good standing to do business in the State 
and is duly qualified and in good standing to do business wherever necessary to 
carry on the business and operations contemplated by this Contract. 

(ii) The Contractor has obtained the necessary disposal capacity for Municipal Solid 
Waste and Bulk Waste with a Solid Waste Facility for the initial term of this 
Contract as set forth in Section 5.2.1. 

(iii) The Contractor has obtained all applicable environmental and other governmental 
permits, licenses and authorizations that are necessary for collection and disposal 
of Bulk Waste and collection of Recyclable Material.  

(iv) The Contractor has obtained all applicable environmental and other governmental 
permits, licenses and authorizations that are necessary for collection, processing 
and marketing of Bulk Waste.  

(v) The Contractor has obtained all applicable environmental and other governmental 
permits, licenses and authorizations that are necessary for collection, processing 
and marketing of Bulk Waste. 

(vi) The Contractor has obtained all required insurance specified in this Contract. 

(vii) The Contractor has obtained the required performance bond specified in this 
Contract.  

(viii) To the best of the Contractor’s knowledge, there is no action, suit or proceeding, 
at law or equity, before or by any court or government authority, pending or 
threatened against the Contractor, wherein an unfavorable decision, ruling or 
finding would materially adversely affect the performance by the Contractor of its 
obligation hereunder or the other transactions contemplated hereby, or which, in 
any way, would adversely affect the validity or enforceability of this Contract, or 
any other contract or instrument entered into by the Contractor in connection with 
the transactions contemplated hereby. 

(ix) The City may, at its option, require the Contractor to present a separate contract 
with one or more Recyclable Material Facilities for approval by the City, or the 
City may contract directly with one or more Recyclable Material Facilities. 

SECTION 4: GRANT OF FRANCHISE 

City hereby grants Contractor for the term of this Contract, including any automatic renewals, as 
defined in Section 5 unless sooner terminated, the right, privilege, and franchise to have, use and 
operate Residential Services and City Facility Services; and to have, use and operate its vehicles 
on, over, and along, and across the present and future streets and alleys. The City grants the 
Contractor the exclusive right, privilege, and franchise to have, use and operate: 

(i) Municipal Solid Waste Services, Bulk Waste Services, and Recycling Services for 
Residential Service Units,  

(ii) Municipal Solid Waste Services and Bulk Waste Services for City Facilities, and 
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(iii) Municipal Solid Waste Services and Recycling Services for City Events.  

SECTION 5: EFFECTIVE DATE AND TERM OF CONTRACT 

5.1 Effective Date 

Except as otherwise provided for herein, the obligations of the parties shall take effect on 
January 1, 2017. 

5.2 Term of Contract 

5.2.1 Initial Term 

Unless sooner terminated in accordance with Section 33.10 of this Contract, the initial 
term of this Contract shall be for five (5) calendar year period commencing on January 1, 
2017 at 12:01 AM and shall continue in effect until December 31, 2021 at 12:00 
midnight.  

5.2.2 Automatic Renewal 

At the end of the third calendar year of the initial five (5) year term, and at the end of 
each calendar year thereafter, unless either party shall have given written notice of 
termination to the other party prior to the end of the then calendar year as set forth in 
5.2.3, the term shall automatically renew such that the balance of the term remains three 
(3) years.   

5.2.3 Termination Notice 

At any time after the end of the initial five (5) year term, either party shall have the 
option to terminate this Contract for any or no reason by giving the other party two (2) 
years written notice of its exercise of its option to terminate. Receipt by either party of 
the aforesaid written notice shall serve to terminate the automatic renewal provision.   

SECTION 6: MUNICIPAL SOLID WASTE SERVICES, BULK WASTE 
SERVICES AND RECYCLING SERVICES 

6.1 Municipal Solid Waste Services, Bulk Waste Services and Recycling Services for 
Residential Service Units 

6.1.1 Municipal Solid Waste Services for Residential Service Units 

Once per week on a scheduled day, Contractor shall collect Municipal Solid Waste from 
each Residential Service Unit in the City. 

6.1.2 Bulk Waste Services for Residential Service Units 

Once per week on the same scheduled day as Contractor collects Municipal Solid Waste 
from the Residential Service Unit, Contractor shall collect up to seven (7) Bulk Waste 
items from each Residential Service Unit in the City. A Residential Customer may 
request the Contractor to collect additional Bulk Waste item(s) from the Residential 
Service Unit. Upon the receipt of a request for additional Bulk Waste items, Contractor 
shall collect, on a scheduled day, additional Bulk Waste items. If the request requires a 
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special trip by Contractor, Contract is authorized to charge a reasonable fee to the 
Residential Customer for such special trip. 

6.1.3 Recycling Services for Residential Service Units 

Once every two weeks on the same scheduled day as Contractor collects Municipal Solid 
Waste, Contractor shall collect from the Residential Service Units all Recyclable Material 
contained in a Cart from each Residential Service Unit in the City.  Such source separated 
Recyclable Materials shall not be comingled with Municipal Solid Waste by Contractor. 

6.2 Municipal Solid Waste Services, Bulk Waste Services and Recycling Services for 
City Facilities and Municipal Solid Waste Services for City Events 

Contractor shall provide City Facility Services to City Facilities and City Events. 
Contractor and City shall mutually decide on the number and size of Carts and 
containers. In addition, Contractor and City shall mutually decide on the frequency and 
scheduled days. If a dispute arises concerning City Facility Services for a City Facility 
and/or City Event, Contract Administrator shall at its sole discretion determine resolution 
of the disputed issue. 

SECTION 7: COLLECTION, DISPOSAL, AND PROCESSING LOCATION 

7.1 Collection Location  

7.1.1 Residential Services 
 
Except as provided below, the Contractor shall collect Municipal Solid Waste, Bulk 
Waste, and Recyclable Material at the curbside. If the Contract Administrator determines 
that all occupants of a Residential Service Unit are handicapped or due to age or verified 
physical limitations cannot safely move a Cart to the curbside, the Contractor shall collect 
Municipal Solid Waste and Recyclable Material at a location at the front, side or rear of a 
Residential Service Unit acceptable to both the Residential Customer and Contractor. The 
Contract Administrator reserves the right to designate the location for Municipal Solid 
Waste Services and Recycling Services if (i) the Residential Customer and the Contractor 
cannot agree on an acceptable location or (ii) the location agreed upon by the Residential 
Customer and the Contractor presents or may present health and safety hazards. 

7.1.2 City Facility Services 

The Contract Administrator and the Contractor may mutually decide on a location for 
collection of Municipal Solid Waste and Bulk Waste from City Facilities and the location 
for collection of Municipal Solid Waste and Recyclable Material from City Events. The 
Contract Administrator reserves the right to designate the location for collection of 
Municipal Solid Waste and Bulk Waste generated by City Facilities and the location for 
collection for City Events, if the Contract Administrator and the Contractor cannot agree 
on an acceptable location. 

7.2 Municipal Solid Waste Disposal Location  

Contractor shall dispose of all Municipal Solid Waste and Bulk Waste collected at a Solid 
Waste Facility. 
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7.3 Recyclable Materials Processing Location and Tipping Fee  

Contractor shall deliver all Recyclable Materials collected to a Recyclable Material 
Facility and shall pay the tipping fee to the Recyclable Material Facility in the amount set 
forth in a separate contract between the City and the Recyclable Material Facility.  
Contractor acknowledges that the City intends to enter into a separate contract with a 
Recyclable Material Facility for the processing and marketing of the City’s Recyclable 
Material and any tipping fee paid by Contractor to the Recyclable Material Facility shall 
be negotiated between the City and Recyclable Material Facility and set forth in a 
separate contract between the City and the Recyclable Material Facility.   

7.4 Bulk Waste Processing Location 

Contractor shall dispose of all unrecycled Bulk Waste collected at a Disposal Facility. 

SECTION 8: COMMINGLING OF RESIDENTIAL SERVICES 
MATERIALS AND DISPOSAL OF RECYCLABLE MATERIALS 
PROHIBITED  

8.1 Commingling of Residential Services Materials Prohibited 

The Contractor shall not commingle Municipal Solid Waste, Bulk Waste, and/or 
Recyclable Materials from Residential Services, City events and City Facilities with 
materials from outside the City except when approved in writing by the Contract 
Administrator. 

8.2 Disposal of Recyclable Materials Prohibited 

The Contractor shall not deliver any Recyclable Material to any other facility than a 
Recyclable Material Facility designated by the City.   

SECTION 9: INSPECTION OF SET-OUTS AND UNACCEPTABLE SET-
OUTS 

9.1 Contractor’s Right to Inspect Set-Outs 

The Contractor may inspect each Set-Out prior to collection for consistency with the 
requirements of this Contract. 

9.2 Unacceptable Set-outs 

9.2.1 Reasons for Unacceptable Set-outs 

Prior to collection of the Set-Out, Contractor may determine that a Set-Out is an 
Unacceptable Set-Out as defined herein. 

9.2.2 Procedure for Unacceptable Set-outs  

If the Contractor determines that a Set-Out or a portion of a Set-Out is an Unacceptable 
Set-Out, Contractor shall: 

(i) Take a photograph of the entire Set-Out; 
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(ii) Collect the portion of the Set-Out that is acceptable; and  

(iii) Immediately provide a Unacceptable Set-Out Notice to the Residential Customer 
stating the reason the Set-Out or portion of the Set-Out was determined to be 
unacceptable; 

For Bulk Waste Set-Outs that are unacceptable due to exceeding the Set-Out limits, 
Contractor shall collect the seven (7) largest Bulk Waste items. 

For all Unacceptable Set-Outs, Contractor shall provide a list of the Unacceptable Set-
Outs including the address, reason Set-Out was deemed unacceptable, and other 
information requested by Contract Administrator to the Contract Administrator by 10:00 
AM of the next business day. 

SECTION 10: COLLECTION AND PROCESSING EQUIPMENT  

10.1 Collection Equipment 

10.1.1 Collection Vehicles 

10.1.1.1 Appearance of Collection Vehicles 

Contractor shall paint all collection vehicles uniformly as approved by the 
Contract Administrator and with the name of Contractor, customer service office 
telephone number and the unique identification number of the vehicle in letters 
not less than six (6) inches high on each side and the rear of the vehicle. All 
collection vehicles shall be uniquely numbered and a record kept of the vehicle to 
which each number is assigned. No third-party advertising shall be permitted on 
collection vehicles. Contractor shall maintain all collection vehicles in a clean 
manner. 

10.1.1.2 Age of Collection Vehicles 

Contractor shall provide collection vehicles that are no more than ten (10) years 
of age.  

10.1.1.3 Purchase, Operation, Maintenance, Storage and Replacement 
of Collection Vehicles 

Contractor, at its sole cost, shall purchase, operate, maintain, store and replace all 
collection vehicles as required for the provision of Residential Services and City 
Facility Services. Contractor shall maintain collection vehicles according to 
industry standards including, but not limited to compaction, prevention of 
leakage, and other industry standard performance requirements.  

10.1.2 Carts 

10.1.2.1 Purchase, Delivery, and Initial Distribution of Carts 

Contractor, at its sole cost, shall purchase all Carts as required for the provision of 
Residential Services and City Facility Services in connection with this Contract. 
Contractor, at its sole cost, shall be responsible for the cost to the cart 
manufacturer for the delivery of all Carts to secured area within the City for 
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staging of Carts. In addition, the Contractor, at its sole cost, shall be responsible 
for the cost to the cart manufacturer for initial distribution of Carts to Residential 
Service Units and City Facilities prior to January 1, 2011. Contractor, at it sole 
cost, shall oversee the delivery and initial distribution of Carts. Contractor shall 
deliver two Carts to each Residential Service Unit. One Cart shall be clearly 
designated for Solid Waste collection and the other Cart shall be clearly 
designated for Recyclable Materials collection. 

10.1.2.2 Staging for Initial Distribution, Distribution Excluding Initial 
Distribution, Maintenance and Storage of Carts and Bins 

Contractor, at its sole cost, shall provide a secured area within the City for staging 
of Carts prior to the initial distribution. After the initial distribution of Carts, 
Contractor, at its sole cost, shall deliver Cart(s) to Residential Service Units and 
City Facilities within two (2) business days of the request of the Contract 
Administrator. Contractor shall attach a Program Introduction Notice to each Cart 
delivered.  

Contractor’s employees shall take care to prevent damage to Carts by unnecessary 
rough treatment. Contractor shall be solely responsible for the maintenance, 
including warranty issues, of Carts.  

Contractor shall store all replacement Carts and bins at Contractor’s local 
customer service office to ensure that extra or replacement Carts and bins can be 
provided upon the request of the City.  

10.1.2.3 Replacement of Carts  

Upon notification to Contractor by the Contract Administrator or Residential 
Customer that a Cart has been lost, destroyed, stolen or that it has been damaged 
beyond repair, Contractor shall deliver a replacement cart to such customer within 
two (2) business days. The Contractor shall bear the cost of replacing Carts that 
must be replaced due to normal wear and tear. The Residential Customer shall 
bear the cost of replacing Carts that are lost, destroyed, stolen or damaged for 
reasons other than normal wear and tear.  

10.1.3  Other Collection Equipment 

10.1.3.1 Appearance of Other Collection Equipment 

Contractor shall provide brown Carts for Municipal Solid Waste Services and 
green Carts for Recycling Services. All Carts shall also show the name of 
Contractor and customer service office telephone number as approved by the 
Contract Administrator. No third-party advertising shall be permitted on other 
collection equipment. No advertising shall be permitted on vehicles for third 
parties. Contractor shall be responsible to ensure that collection vehicles and other 
collection equipment are maintained in a clean manner.  
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10.1.3.2 Purchase, Operation, and Maintenance of Other Collection 
Equipment 

Unless otherwise stated in this Contract, Contractor, at its sole cost, shall 
purchase, operate, and maintain collection equipment.  

The Contract Administrator, at his/her sole discretion, shall determine whether the 
Contractor is or is not properly maintaining the collection equipment. If the 
Contract Administrator determines the Contractor is not properly maintaining the 
collection equipment, Contractor shall replace such equipment in accordance with 
this Contract and City may assess administrative charges in accordance with this 
Contract. 

10.1.3.3 Replacement of Collection Equipment 

Unless otherwise stated in this Contract, Contractor, at its sole cost, shall replace 
any and all collection equipment if such equipment is lost, stolen or damaged 
beyond normal wear and tear. If Contractor or City determines that collection 
equipment requires replacement, Contractor shall replace such equipment within 
fourteen (14) calendar days with comparable equipment. Contractor shall be 
responsible for making the appearance of the replacement equipment comply with 
the requirements of this Contract.  

10.1.4 Ownership of Collection Equipment 

10.1.4.1 Ownership Collection Equipment other than Carts  

Ownership of collection equipment other than Carts shall rest with Contractor. 

10.1.4.2 Ownership of Carts 

Ownership of Carts shall rest with Contractor during the term of the Contract. 
Ownership of Carts in the possession of Residential Service Units, City Facilities, 
City, Contractor, or any other person at the end of the Contract shall rest with the 
City. 

10.2 Disposal Facility and Recyclable Material Facility Equipment 

10.2.1 Scales 

The Contractor shall be solely responsible for ensuring the Disposal Facility is equipped 
with adequately sized truck scales and computerized record-keeping systems for 
weighing and recording all incoming vehicles transporting Solid Waste Materials. 
Contractor shall separately weigh, record, and tabulate each load from City.  

Contractor shall document that each scale has been annually certified with the State and 
no later than December 1 of each Contract Year shall provide proof of certification to the 
City.  

10.2.2 Capacity and Other Facility Equipment  

The Contractor shall be solely responsible for ensuring that the Disposal Facility has the 
capacity and equipment to dispose of and/or thoroughly process the quantity and type of 
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materials collected by the Contractor in connection with this Contract in accordance with 
industry standards for managing such materials. 

SECTION 11: PERSONNEL  

Contractor shall assign a qualified person or persons to be in charge of its operations within City, 
and shall provide the name, office telephone number, mobile phone number, email address, and 
fax number of Contractor’s representatives and key personnel to the Contract Administrator. 
Such records shall be updated as personnel or contact information changes. In addition, 
Contractor shall adhere to the following requirements: 

(i) Contractor shall hire and maintain qualified personnel to provide service under 
this Contract. Contractor shall ensure that personnel operating commercial 
vehicles have a valid commercial driver’s license while operating commercial 
vehicles in the City.  

(ii) Contractor shall furnish each employee with a uniform and safety vest, shirt or 
jacket which clearly displays the name of Contractor. Such uniforms and safety 
equipment shall make the employee readily visible to other motorists. 
Contractor’s employees shall wear complete uniforms and safety vest, shirt or 
jacket at all times.  

(iii) Contractor shall provide regularly scheduled, on-going operating and safety 
training for all employees. In addition, Contractor’s employees shall be trained to 
perform their duties to maximize the City’s recycling rate, minimize 
contamination, and promote recycling at all times. All temporary and newly hired 
permanent collection personnel shall receive comprehensive safety and 
operational training prior to working on the collection vehicles. Training manuals 
and schedules shall be maintained at the local office of Contractor and available 
for review at any time by Contract Administrator. 

(iv) All employees involved in the performance of this Contract including office and 
all collection personnel, shall be provided adequate training before and during 
their employment with the Contractor. This training shall familiarize employees 
with the required duties and standards of performance, specific requirement on 
routes to which they will be assigned, teach the route layouts previously 
established and approved, and provide necessary knowledge to eliminate delays 
and missed collections. All supervisory and collection employees shall be 
provided comprehensive safety training, equipment, and supplies prior to and 
during the performance of their duties. All collection, administrative, supervisory 
and customer service personnel shall receive customer service training prior to 
and during the time they are employed by the Contractor.  

(v) Contractor’s employees shall treat all Residents customers, co-workers, City 
employees and any person with whom they come in contact in the performance of 
their duties in a polite and courteous manner. Rudeness, belligerence, and the use 
of profanity are strictly prohibited. The City reserves the right to direct Contractor 
to remove any employee who violates this policy from providing services to the 
City.  
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(vi) In performance of collection, disposal, processing, and marketing services, 
Contractor’s employees shall comply with all City, state and federal laws.  

The City reserves the right to require the Contractor remove employees who fail to meet these 
criteria from services related to this Contract.  

SECTION 12: HOURS OF OPERATION  

12.1 Collection Hours of Operation 

Except for specified holidays, Contractor’s hours of operation within the City are set 
forth below. 

12.1.1 Residential Services 

Contractor’s regular collection hours shall be from 7:00 a.m. until 6:00 p.m., Monday 
through Friday, unless the Contract Administrator gives permission for extended hours. 
 
Contractor is prohibited from operating its vehicles on City streets prior to 7:00 a.m. or 
after 8:00 p.m. 

12.1.2 City Facility Services 

Contractor’s regular collection hours for City Facility Services within 300 feet of a 
residential area shall be from 7:00 a.m. until 6:00 p.m., Monday through Sunday. 
Contractor is prohibited from operating its vehicles on City streets for this designated 
area prior to 7:00 a.m. or after 8:00 p.m. 

SECTION 13: HOLIDAYS 

For purposes of this Contract, holidays shall include only the following: 

(i) New Year’s Day; 

(ii) Thanksgiving Day; and 

(iii) Christmas Day. 

The Contract Administrator, at his/her sole discretion, may add or delete holidays. If the Contract 
Administrator elects to add or delete holidays, the City will provide the Contractor notice in 
accordance with the provisions of this Contract. If a holiday occurs on a scheduled collection day 
for Residential Services, Contractor shall perform the scheduled collection for the holiday and 
the remainder of the week ending on Friday on the next calendar day after the scheduled 
collection day. If a holiday occurs on a scheduled collection day for City Facility Services, the 
Contractor shall perform the scheduled collection for such City Facility on the next calendar day 
after the holiday.  

SECTION 14: CUSTOMER SERVICE OFFICE AND COMPLAINTS 

Contractor shall maintain a customer service office, staffed with personnel Monday through 
Friday, 8:00 AM to 5:00 PM. If the City receives a customer service complaint, the City shall 
contact the Contractor Representative via non-toll phone call or email and provide the following 
information: 
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(i) Customer name, address, and phone number, and 

(ii) Type of complaint 

All complaints, whether received by the City or the Contractor, shall be resolved as follows: 

(i) If the complaint is a missed collection, Contractor shall pick up the missed 
collection on that same day if the complaint is delivered to the Contractor prior to 
1:00 PM.  

(ii) If the complaint is a missed collection, Contractor shall pick up the missed 
collection before 5:00 PM on the next calendar day if the complaint is delivered to 
the Contractor on or after 1:00 PM.  

(iii) If the complaint is other than a missed collection, Contractor shall attempt to 
resolve the complaint within twenty four (24) hours of notice of such complaint to 
Contractor.  

For each customer complaint, Contractor shall record the following information regarding the 
complaint: 

(i) Date and time complaint was delivered to the Contractor; 

(ii) Identification of the person whom delivered the complaint to the Contractor; 

(iii) Contractor’s determination as to whether the complaint is legitimate or non-
legitimate;  

(iv) Date, time and action taken to resolve complaint; and 

(v) Name of responsible contact at Contractor’s location regarding the complaint. 

On or before the tenth day of each month, the Contractor shall deliver to the Contractor 
Administrator a summary report of all customer complaints for the previous month. 

Contractor and City acknowledge that customer service is of high importance to the City. 
Contractor and its employees will work diligently to provide high customer services to the City 
and all customers. 

SECTION 15: TRANSITION SUPPORT 

Contractor understands, acknowledges, and agrees that a smooth transition from Municipal Solid 
Waste Service, Bulk Waste Service, and Recycling Service from a provider(s) to another is 
essential for the health and safety of the City and its residents. Contractor understands, 
acknowledges, and agrees that with the failure of Contractor to timely and promptly transition 
could create serious health and safety issues for the City and its residents. Contractor 
understands, acknowledges, and agrees that the City does not possess the necessary manpower or 
equipment to provide Municipal Solid Waste Service, Bulk Waste Service, and Recycling 
Service.  

Contractor shall cooperate fully and timely with the City and subsequent provider(s) in any 
transition of Municipal Solid Waste Service, Bulk Waste Service, and Recycling Service. 
Contractor shall cooperate fully with the City in:  
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(i) The transition from the Contractor to subsequent person(s) or the City providing 
Municipal Solid Waste Service, Bulk Waste Service, and Recycling Service upon 
expiration of the initial term or optional renewal term of this Contract; and, 

(ii) The transition from the Contractor to subsequent person(s) or the City providing 
Municipal Solid Waste Service, Bulk Waste Service, and Recycling Service upon 
termination of the Contract. 

SECTION 16: DAMAGE TO PROPERTY 

The Contractor shall take all necessary precautions to protect public and private property during 
the performance of this Contract. The Contractor shall repair or replace any private or public 
property which is damaged by the Contractor. Such property damages shall be addressed for 
repair or replacement, at no charge to the property owner, within forty-eight (48) hours with 
property of the same or equivalent value at the time of the damage. 

If the Contractor fails to address the repair or replacement of damaged property within forty-
eight (48) hours, the City may, but shall not be obligated to, repair or replace such damaged 
property, and the cost of doing so shall be deducted from payment to be made to the Contractor. 

SECTION 17: SPILLAGE AND LEAKAGE, LITTER, AND ODOR 

17.1 Spillage and Leakage 

Contractor shall clean up any materials including leakage of fluids spilled from 
Contractor’s vehicles. During transport, all materials shall be contained, covered and 
enclosed so that leaking, spilling, and blowing of materials does not occur. Contractor 
shall be responsible for the cleanup of any spillage or leakage from Contractor’s vehicles. 
Contractor shall perform all clean-ups within two (2) hours of the spillage or leakage.  

17.2 Litter 

The Contractor shall be required to pick up any and all litter (including any glass 
spillage) caused by the provision of services in connection with this Contract.  

17.3 Odor 

The Contractor shall maintain collection equipment to minimize unpleasant odors. 

SECTION 18: RECORDKEEPING, REPORTING, AUDITED FINANCIAL 
STATEMENTS, AND REPORTING FORMAT 

18.1 Recordkeeping 

The Contractor shall create, maintain, and make available records that are reasonably 
necessary to: 

(i) Document Recyclable Material and Residential Solid Waste deliveries by time 
delivered to facility, the Municipal Solid Waste disposal fee per ton and other 
information as requested by Contract Administrator.  
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(ii) Document Hazardous Waste including the source, tonnage, date received, 
Disposal Facility, and other information as requested by Contract Administrator. 
(A monthly and annual summary shall also be submitted to the City.)  

(iii) Such other documents and reports as the City may reasonably require to verify 
compliance with the Contract or to meet the City's reporting requirements with 
the State of Texas. (A monthly and annual summary shall also be submitted to the 
City.) 

All of Contractor’s records shall be available to City and its representatives at reasonable 
times and places throughout the term of this Contract and for a period of five (5) years 
after last or final payment. 

18.2 Reporting 

18.2.1 Initial Reports 

18.2.1.1 Transition Plan 

No later than one year prior to the expiration or termination date of this Contract, 
the Contractor shall submit to the Contract Administrator for approval a transition 
plan, consistent with the transition support requirements as set forth in this 
Contract. In the transition plan, Contractor shall detail: 

(i) The transition from the Contractor to subsequent person(s) or the City 
providing Municipal Solid Waste Service, Bulk Waste Service, and 
Recycling Service upon expiration of the initial term or optional renewal 
term; and, 

(ii) The transition from the Contractor to subsequent person(s) or the City 
providing Municipal Solid Waste Service, Bulk Waste Service, and 
Recycling Service upon termination of the Contract. 

18.2.1.2 Hazardous Waste and Special Waste Contingency Plan 

The Contractor shall submit to the Contract Administrator for approval a 
Hazardous Waste and Special Waste contingency plan prior to January 1, 2011. 
This plan shall detail what actions shall be taken by the Contractor upon 
discovery of Hazardous Waste and/or Special Waste to a facility. Contractor shall 
include in the plan a copy of a signed contract(s) with a permitted Hazardous 
Waste and Special Waste transporter(s) to handle any Hazardous Waste and 
Special Waste discovered at the facility. The plan shall comply with all State and 
Federal regulations regarding the handling of Hazardous Waste and Special 
Waste.  

18.2.2 Monthly Reports  

Contractor shall submit all monthly reports, including bills, to the Contract Administrator 
within seven (7) calendar days following the end of each calendar month. Monthly 
reports are those described in this Section 18.  
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18.2.3 Annual Reports 

Contractor shall submit all annual reports to the Contract Administrator on or before 
February 1 of each contract year. Annual reports are those listed in this Section. In 
addition, Contractor shall provide the Contract Administrator with a copy of any annual 
financial audit performed for Contractor. 

18.2.4 Report Format 

Within thirty (30) calendar days of the execution of this Contract, the Contractor shall 
submit to the Contract Administrator for its approval the format and sample contents of 
the records to be maintained and the reports to be generated in fulfillment of the 
requirements of the Contract. Contractor shall submit all reports in electronic and hard 
copy format approved by the Contract Administrator. 

SECTION 19: CITY INSPECTION RIGHTS  

19.1 City’s Right to Inspect Records, Books, Data and Documents 

Upon twenty-four (24) hours notification to Contractor, the City or any of its duly 
authorized representatives shall have access to all books, records, data and documents of 
the Contractor for inspection, and audit, at City’s expense.  

19.2 City’s Rights to Inspect Facilities and Equipment 

The City or any of its duly authorized representatives shall have access to inspect 
Contractor’s facilities and facilities which receive the City’s Municipal Solid Waste, 
including the Disposal Facility, and equipment and perform such inspections, as City 
deems reasonably necessary, to determine whether the services required to be provided 
by Contractor under this Contract conform to the terms hereof. City shall conduct the 
inspection of facilities and equipment during regular hours of operation. Contractor shall 
make available to City all reasonable facilities and assistance to facilitate the performance 
of inspections by City’s representatives. 

SECTION 20: RESIDENTIAL SERVICES RATE 

20.1 Residential Services Rate 

The Residential Services Rate is the sum of money per Residential Customer paid each 
month by the City to the Contractor for the provision of Residential Services. The 
Residential Services Rate is composed of three separate components, to wit: the Fuel 
Component, the Disposal Cost Component, and the Operations, Overhead and Profit 
Component.  The Residential Services Rate shall be fixed at $14.51 until January 1, 2018.  
After January 1, 2018, the Contractor may request a change in the Residential Services 
Rate in accordance with the terms set forth therein and the formulas set forth below.  

20.2 Fuel Component of the Residential Services Rate 

The Cost of Fuel is based on the Department of Energy (“DOE”) Diesel Fuel price index, 
less a 5% discount for volume purchases. The Fuel Component of the Residential 
Services Rate is calculated by multiplying the total monthly average fuel consumption for 
the previous twelve (12) month period times the Cost of Fuel per gallon, divided by the 
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total number of Residential Service Units.  The following is an example calculation of the 
Fuel Component of the Residential Services Rate: 

(i) The previous twelve (12) month average fuel consumption equals 9,092 
gallons; 

(ii) The Cost of Fuel [DEO Diesel Price Index ($3.66) less a 5% ($0.18) discount 
for volume purchases] per gallon equals $3.48; and 

(iii) The total number of Residential Service Units is 28,993. 

Formula: (9,092 gallons) X ($3.48 per gallon) / (28,993 units) equals $1.09.  
Therefore the Fuel Component of the Residential Services Rate in the example 
calculation above is $1.09.  The numbers in the example above are used for illustrative 
purposes only.  

20.3 Disposal Cost Component of the Residential Services Rate 

The Disposal Cost Component will be based upon the actual disposal cost per ton to 
dispose of Municipal Solid Waste at the Solid Waste Facility and dispose/deliver 
Recyclable Material at the Recyclable Material Facility.  The Disposal Cost Component 
of the Residential Services Rate is calculated by multiplying the monthly average of the 
number of tons of Municipal Solid Waste delivered to the Solid Waste Facility in the 
previous twelve (12) months, times the actual disposal cost per ton, plus the monthly 
average of the number of tons of Recyclable Material delivered to the Recyclable 
Material Facility in the previous twelve (12) months, multiplied by the actual 
disposal/deliver cost per ton, divided by the total number of Residential Service Units.  
The following is an example calculation of the Disposal Component of the Residential 
Service Rate:  

(i) The monthly average of the number of tons of Municipal Solid Waste 
delivered to the Solid Waste Facility in the previous twelve (12) months equal 
3,015;  

(ii) The actual disposal cost per ton of Municipal Solid Waste equals $27.96/ton;  

(iii) The monthly average of the number of tons of Recyclable Material delivered 
to the Recyclable Material Facility over the previous twelve (12) months 
equals 530; 

(iv) The actual disposal/delivery cost per ton of Recyclable Materials equals 
$25.36/ton; 

(v) The total number of Residential Service Units is 28,993. 

Formula:  (3,015 tons) X ($27.96/ton) + (530 tons) X ($25.36/ton) / (28,993 units) equals 
$3.37. 

Therefore the Disposal Cost Component of the Residential Services Rate in the example 
calculation above is $3.37.  The numbers in the example above are used for illustrative 
purposes only. 
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20.4 Operations, Overhead and Profit Component 

The Operations, Overhead and Profit Component is intended to cover all other direct and 
indirect costs to Contractor of providing Residential Services, as well as a reasonable 
profit. For the purposes of establishing the Residential Services Rate, the Contractor and 
City hereby agree that the Operations, Overhead and Profit Component shall be $10.05.  
The Operations, Overhead and Profit Component may be modified from time to time by 
mutual agreement of the parties as set forth in a Residential Services Rate after January 1, 
2018. 

20.5 Residential Services Rate 

The Residential Services Rate is the sum of the Fuel Component, the Disposal 
Component, and the Operations, Overhead and Profit Component.  The following is an 
example calculation of the Residential Service Rate using the rates from the example 
calculations in Sections 20.2, 20.3, and the actual amount of the Operations, Overhead 
and Profit Component set forth in Section 20.4: 

 (i) Fuel Component      $  1.09 

(ii) Disposal Cost Component    $  3.37 

(iii) Operations, Overhead and Profit Component  $10.05 

EXAMPLE TOTAL RESIDENTIAL SERVICES RATE  $14.51 

The numbers in the example above are used for illustrative purposes only. 

20.6 Accurate Records and Audits 

The Contractor and City each agree to maintain accurate records with respect to the three 
components of the Residential Service Rate. Specifically, Contractor agrees to maintain 
accurate records of its monthly fuel consumption, and the number of tons of Municipal 
Solid Waste and Recyclable Material delivered to the appropriate facility each month. 
Likewise, the City agrees to maintain accurate records of the total number of Residential 
Service Units. Each party grants to the other party reasonable rights to inspect and audit 
the aforesaid records. 

SECTION 21: ADJUSTMENT OF THE RESIDENTIAL SERVICES RATE 

21.1 Residential Service Rate Adjustment 

After January 1, 2018, the Contractor may petition the City for reasonable adjustments to the 
Residential Services Rate based on increases in the Fuel Component, the Disposal Cost 
Component, and/or the Operations, Overhead and Profit Component caused by increases in 
inflation and/or also by other factors other than the three listed components such as increases in 
cost caused by revised laws, ordinances, regulations, and for other similar reasons. The 
Contractor’s petition will specifically identify the reasons for the requested adjustment, and its 
impact upon the Contractor’s cost of operations, in unit terms, with an explanation of the 
methodology used to calculate such impact. The City may request additional information it 
considers necessary to evaluate the requested adjustment. The City shall not unreasonably refuse 
to grant Contractor’s petition for reasonable adjustments to the Residential Services Rate. 
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21.2 Other Adjustment 

In the event of a significant or unusual increase in costs beyond the control of Contractor, 
Contractor may petition the City for an adjustment to the Residential Services Rate based upon 
significant increases in costs to Contractor.  Contractor’s petition must specify in detail the 
reasons for the requested adjustment and a detailed analysis on the impact to Contractor’s cost of 
operations, with an explanation of the methodology used to calculate such impact.  The City may 
request additional information it considers necessary to evaluate the requested adjustment.  The 
City shall not unreasonably refuse to grant Contractor’s petition for reasonable adjustments to 
the Residential Services Rate. 

SECTION 22: CUSTOMER LIST, BILLING PAYMENT 

22.1 Customer List 

From time to time, City shall provide Contractor with a Customer List for Residential 
Services and City Facility Services. Contractor will report in writing to the Contract 
Administrator any Cart(s) or Bulk Waste placed at the curbside of a Residential Waste 
Service Unit or City Facility that is not on the then current Customer List, and Contract 
Administrator will thereafter update the Customer List as applicable. Regardless of the 
Customer List, Contractor shall provide services to all Residential Services Units and 
City Facilities.   

22.2 Billing 

22.2.1 Residential Services 

The City shall bill Residential Service Units as identified on the Customer List for 
Residential Services in accordance with the rate structure established from time to time 
by. For additional Bulk Waste Services, the Contractor shall bill Residential Service 
Units for additional Bulk Waste Services in accordance with the mutually agreed upon 
rate established by the Contractor and the Residential Service Unit.  

22.2.2 City Facility Services 

The Contractor shall at its sole expense provide City Facility Services. The Contractor 
shall not bill the City, co-sponsors, or any other person for City Facility Services.  

22.3 Payment  

22.3.1 Payment to Contractor 

On or prior to the 15th of each calendar month, the City shall pay to Contractor the 
Residential Services Rate for each Residential Unit that has paid the City’s fee for 
collection of refuse and recycling services during the previous month.  

SECTION 23: COMPLIANCE WITH LAWS AND REGULATIONS  

The Contractor understands, acknowledges, and agrees the applicability of the American with 
Disabilities Act, the Immigration Reform and Control Act of 1986 and the Drug Free Workplace 
Act of 1989.  
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Pursuant to the provisions of A.R.S. §41-4401, the Contractor warrants to the City that the 
Contractor and all its subcontractors are in compliance with all Federal Immigration laws and 
regulations that relate to their employees and with the E-Verify Program under A.R.S. §23-
214(A).  

A breach of this warranty by the Contractor or any of its subcontractors will be deemed a 
material breach of this Contract and may subject the Contractor or subcontractor to penalties up 
to and including termination of this Contract or any subcontract.  

The City retains the legal right to inspect the papers of any employee of the Contractor or any 
subcontractor who works on this Contract to ensure that the Contractor or any subcontractor is 
complying with the warranty given above.  

The City may conduct random verification of the employment records of the Contractor and any 
of its subcontractors to ensure compliance with this warranty.  

The City will not consider the Contractor or any of its subcontractors in material breach of this 
Contract if the Contractor and its subcontractors establish that they have complied with the 
employment verification provisions prescribed by 8 USCA §1324(a) and (b) of the Federal 
Immigration and Nationality Act and the E-Verify requirements prescribed by A.R.S. §23-
214(A). The “E-Verify Program” means the employment verification pilot program as jointly 
administered by the United States Department of Homeland Security and the Social Security 
Administration or any of its successor programs. 

The provisions of this Section shall be included in any contract the Contractor enters into with 
any and all of its subcontractors who provide services under this Contract or any subcontract. 
“Services” are defined as furnishing labor, time or effort in the State of Texas by a contractor of 
subcontractor. Services include construction or maintenance of any structure, building or 
transportation facility or improvement to real property. 

In addition, Contractor shall comply with the following laws: 

(i) Occupational Safety and Administration 

 Contractor will warrant that any work performed on City property or in a location 
partially or entirely under (Contractor’s) control will be performed in accordance 
with OSHA requirements and all applicable labor laws, regulations, and 
standards. 

(ii) Equal Employment Opportunity 

 Contractor will comply with applicable laws, statutes, codes, rules and regulations 
related to or prohibiting discrimination in employment in the performance of its 
work under this Contract. 

(iii) Fair Labor Standards Act 

 Contractor is required and hereby agrees by execution of this Contract to pay all 
employees not less than the Federal minimum wage and to abide by other 
requirements as established by the Congress of the United States in the Fair Labor 
Standards Act, as amended from time to time. 
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SECTION 24: PUBLIC EDUCATION NOTICES 

Contractor shall provide the following services associated with public education notices at no 
cost to the City or the customer. Contractor shall submit all public education notices to the 
Contract Administrator for approval. Contractor will at no time place public education notices 
inside customers’ mailboxes. Contractor shall not distribute any public education notices within 
the City without written approval from Contract Administrator.  

(i) Distribution of Program Introduction Notice 

 Contractor shall develop, print, and distribute, at Contractor’s own expense, a 
Program Introduction Notice for each Residential Service Unit and Commercial 
Service Unit for which Contractor delivers a Bin, Cart, and/or Container.  

(ii) Development, Printing and Distribution of Unacceptable Set-Out Notice 

 Contractor shall develop, print, and distribute, at Contractor’s own expense, an 
Unacceptable Set-Out Notice. The Unacceptable Set-Out Notice shall be 
approved by the Contract Administrator and shall include one (1) original with 
two (2) copies. The Unacceptable Set-Out shall include (a) the date (b) reason for 
non-collection, and (c) Contractor’s customer service telephone number, and (d) 
any other information the City requests. Contractor shall attach the original 
Unacceptable Set-Out Notice via a non-adhesive means to the Bin, Cart, or 
Container. Contractor shall take a digital photo of the Set-Out that receives a 
Unacceptable Set-Out Notice. Contractor shall maintain copies of Unacceptable 
Set-Out Notices and digital photos in a format Contractor can immediately 
retrieve of a requested notice or photo by address. Contractor shall provide a 
monthly report of Unacceptable Set-Out Notices as set forth in this Contract.  

SECTION 25: OWNERSHIP OF SOLID WASTE, BULK WASTE, 
RECYCLABLE MATERIALS AND CONSTRUCTION AND DEMOLITION 
WASTE 

Title to Solid Waste, Bulk Waste, and Construction and Demolition Waste shall pass to the 
Contractor once the Contractor takes possession of the materials. Title to Recyclable Material 
shall remain with the City until the Recyclable Materials are delivered to the Recyclable Material 
Facility at which time title passes to the Recyclable Materials Facility operator. The risk of loss 
to the Recyclable Materials shall pass to Contractor at the time they are picked up by the 
Contractor. After the risk of loss passes to Contractor, if any Recyclable Materials are lost, 
damaged, or scavenged, Contractor shall be liable to the City for that sum of funds that would 
have been paid to the City in accordance with the provisions of this Contract. 

SECTION 26: INDEMNIFICATION 

To the fullest extent permitted by law, the Contractor shall and does herby fully and completely 
indemnify and hold harmless the City and its Officers, Directors, Agents and Employees from 
and against any and all claims, costs, demands, suits, judgments, damages, losses and expenses, 
including, but not limited to, reasonable attorney’s fees, and interest, arising directly or indirectly 
out of or resulting from the willful or negligent acts or omissions of the Contractor in the 
performance or failure to perform the work required under this Contract for any and all injuries, 
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including death, to persons and any and all damage to personal or real property. This obligation 
shall not be construed to negate or reduce any other right or obligation of indemnity that would 
otherwise exist. This indemnification and hold harmless requirement shall not be limited by any 
limitation on the amount or type of damages, compensation or benefits payable by or for the 
contractor or any subcontractor under any workers compensation acts, disability benefit acts or 
other employee benefit acts.  

SECTION 27: INSURANCE REQUIREMENTS 

27.1 Specific Insurance Requirements  

The Contractor shall procure and maintain, during the life of this Contract insurance 
coverage listed below. If Federal, State or local law requires a higher insurance limit, 
Contractor shall procure and maintain the policy limit as specified by the applicable law.  

(i) Worker's Compensation Insurance - on behalf of itself, its partners, and all 
employees employed directly or indirectly by the Contractor who are to provide a 
service under this Contract of limits no less than as required law. 

(ii) Comprehensive/Commercial General Liability: (no pollution exclusion 
endorsement is permitted) 
1. Bodily Injury Liability (except automobile): $1,000,000.00 per occurrence 
2. Property Damage Liability 
 (except automobile)     $1,000,000.00 per occurrence 
3. Total Aggregate:     $2,000,000.00 

(iii) Automobile Liability: 
1. Bodily Injury     $1,000,000.00 each person 

        $2,000,000.00 per occurrence 
2. Property Damage     $2,000,000.00 per occurrence 

The policies of insurance shall be primary and written on forms acceptable to the City 
and placed with insurance carriers approved and licensed by the State of Texas and meet 
a minimum financial A.M. Best & Company rating of no less than “Excellent”: VII.  

Contractor shall file certificates of insurance meeting the requirements as set forth herein 
with the City prior to execution of this Contract. In addition, Contractor shall be solely 
responsible to maintain that all certificates of insurance are up to date as filed at the City. 
Failure of the Contractor to fully comply with the requirements set forth herein regarding 
insurance may be considered a material breach of this Contract and may be cause for 
termination of this Contract.  

No changes are to be made to these specifications without prior written approval by the 
City. 

Approval of the insurance by the City shall not relieve or decrease the liability of the 
Contractor for any damages arising from Contractor’s performance of services provided 
herein. 

27.2 General Requirements 

All policies required herein, unless approval is given by the City, are to be written on an 
occurrence basis, shall name the City as additional insured as their interest may appear 
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under this Contract, and the insurer shall agree to waive all right of subrogation against 
the City. 

Insurance requirements itemized in this Section required by Contractor shall be provided 
by or in behalf of all subcontractors to cover their operations performed. The Contractor 
shall be held responsible for any modification, deviation, or omissions in these insurance 
requirements as they apply to all subcontractors. 

Each insurance policy required by this Contract shall: 

(i) Apply separately to each insured against whom claim is made and suit is brought, 
except with respect to the limits of the insurer's liability. 

(ii) Be endorsed to state that coverage shall not be suspended, voided or canceled by 
either party, reduced in coverage or in limits except after thirty (30) calendar days 
prior written notice by certified mail, return receipt requested, has been given to 
Contract Administrator. 

(iii) The City shall retain the right at any time to review coverage, form and amount of 
insurance. 

(iv) The procuring of such required policy or policies of insurance shall not be 
construed to limit the Contractor's liability to fulfill the indemnification 
provisions and requirements of this Contract. Notwithstanding said policy or 
policies of insurance, Contractor shall be obligated for the full and total amount of 
any damages, injury or loss caused by negligence or neglect connected with this 
Contract. 

(v) The Contractor shall be solely responsible for payment of all premiums for 
insurance contributing to the performance of this Contract and shall be solely 
responsible for the payment of all deductibles to which such policies are subject, 
whether or not the City is an insured under the policy. 

(vi) Claims made policies will be accepted for professional and hazardous materials 
liability coverage and such other risks as are authorized by the City. All such 
policies contributing to the satisfaction of the insurance requirements herein sha1l 
have an extended reporting period option or automatic coverage of not less than 
two years. If provided an option, the Contractor agrees to purchase the extended 
reporting period coverage on cancellation or termination unless a new policy is 
effected with a retroactive date, including at least the last policy year. 

(vii) Certificates of Insurance evidencing claims made or occurrence form coverage 
and conditions to this Contract, as well as the City's Contract number and 
description of work, are to be received and approved by the Contract 
Administrator and the City Risk Manager prior to Commencement Date and no 
more than thirty (30) calendar days prior to expiration of the insurance when 
applicable. All insurance certificates shall be received and approved by Contract 
Administrator before the Contractor will be allowed to commence or continue 
work. 

(viii)  Notice of Accident (occurrence) and notice of claim shall be given to the 
insurance company, the City Risk Management Division, and the Contract 
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Administrator as soon as practicable after notice to the insured of any incident 
(occurrence) or claim. 

SECTION 28: PERFORMANCE BOND 

Contractor agrees that within ten (10) days after the execution of this Contract, Contractor shall 
make, execute, and deliver to the City a good and sufficient Performance Bond in a form 
approved by the Contract Administrator, to secure the full, complete and faithful performance of 
the terms and conditions herein. Such Performance Bond shall be in the amount of one hundred 
and fifty thousand dollars ($150,000), and shall be renewed each year thereafter throughout the 
term of this Contract. The Performance Bond shall be signed by the President or General Officer 
of the Contractor, together with the signature of the corporate secretary and the corporate seal. 
The surety shall be a surety company duly authorized to do business in the State of Texas; 
having an “A” or better rating by A. M. Best or Standard and Poors; included on the list of surety 
companies approved by the Treasurer of the United States of America; and acceptable to 
Contract Administrator and the City. 

SECTION 29: ASSIGNMENT AND/OR SUBCONTRACTING 

This Contract and any permits required for performance of the Contract may not be assigned, 
subcontracted, conveyed, or otherwise disposed of without the written permission of the City, 
which will not be unreasonably withheld. No such assignment or subcontracting shall relieve 
Contractor of its liability under this Contract. In the event Contractor elects to use any 
subcontractors, this does not relieve Contractor from any prime responsibility of full and 
complete satisfactory and acceptable performance under any awarded Contract. 

SECTION 30: TAXES 

Contractor shall be responsible for and shall pay all sales, consumer, use, and other taxes. When 
equipment, materials or supplies generally taxable to the Contractor are eligible for a tax 
exemption due to the nature of the item and services performed as part of this Contract, 
Contractor shall assist City in applying for and obtaining such tax credits and exemptions which 
shall be paid or credited to City. 

SECTION 31: FORCE MAJEURE 

Except for any payment obligation by either party, if the City or Contractor is unable to perform, 
or is delayed in its performance of any of its obligations under this Contract by reason of any 
event of force majeure, such inability or delay shall be excused at any time during which 
compliance therewith is prevented by such event and during such period thereafter as may be 
reasonably necessary for the City or Contractor to correct the adverse effect of such event of 
force majeure. 
An event of “Force Majeure” shall mean the following events or circumstances to the extent that 
they delay the City or Contractor from performing any of its obligations (other than payment 
obligations) under this Contract: 

(i) Acts of God, tornadoes, hurricanes, floods, sinkholes, fires, and explosions 
(except those caused by negligence of Contractor, its agents, and assigns), 
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landslides, earthquakes, epidemics, quarantine, pestilence, and extremely 
abnormal and excessively inclement weather; and 

(ii) Acts of public enemy, acts of war, terrorism, effects of nuclear radiation, 
blockades, insurrection, riots, civil disturbances, or national or international 
calamities. 

In order to be entitled to the benefit of this Section, a party claiming an event of Force Majeure 
shall be required to give prompt written notice to the other party specifying in detail the event of 
Force Majeure and shall further be required to use its best efforts to cure the event of Force 
Majeure. The parties agree that, as to this Section, time is of the essence. 

SECTION 32: DEFAULT 

32.1 Events of Default 

The occurrence of any of the following shall constitute an “Event of Default” by. Contractor 
hereunder: 

(a) The failure of Contractor to pay when due any sum of money provided herein, 
provided such failure continues for more than five business days after Contractor 
receives written notice from City that such installment is due. 

(b) The breach by Contractor of any other covenant, condition, or agreement required 
to be performed or observed hereunder, if such breach has not been cured within 
thirty (30) days of delivery of notice of such breach to Contractor by City, unless 
such breach, by its nature, cannot be cured within such thirty (30) day period, in 
which case so long as Contractor is diligently proceeding to cure such breach and 
is making reasonable progress in effectuating a cure, it shall not be deemed to be 
an Event of Default. 

(c) The occurrence of an Act of Bankruptcy, provided that with respect to the filing 
of an involuntary petition in bankruptcy or other commencement of a bankruptcy 
or similar proceeding against Contractor, such petition or proceeding shall remain 
undismissed for ninety (90) days. 

32.2 Remedies of the City on Default 

(a) If any Event of Default shall have occurred and be continuing, City may, in its 
own name and for its own account, without impairing the ability of City to pursue 
any other remedy provided for in this Contract now or hereafter existing at law or 
in equity or by statute, institute such action against Contractor as may appear 
necessary or desirable to collect such amounts then due under this Contract, or to 
enforce performance and observance of such covenant, condition or obligation of 
Contractor hereunder, or to recover damages for Contractor’s non-payment, non-
performance or non-observance of the same. 

(b) Upon the occurrence of any Event of Default and during the continuance thereof, 
City may (i) by giving Contractor written notice upon the occurrence of any Event 
of Default described herein declare this Contract to be terminated, (ii) exclude 
Contractor from continuing to collect Municipal Solid Waste, Bulk Waste and 
Recyclable Materials; and (iii) take whatever action at law or in equity as may 
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appear necessary or desirable to collect any amounts then due, to enforce 
performance and observance of any covenant, condition or obligation of 
Contractor hereunder, or to recover damages for Contractor’s nonpayment, non-
performance or non-observance of the same. 

(c) Contractor shall pay all of City’s reasonable fees and expenses, including 
reasonable attorneys’ fees, in enforcing any covenant to be observed by 
Contractor or pursuing any remedy upon an Event of Default. 

SECTION 33: DISPUTE RESOLUTION 

33.1 Agreement Regarding Remedies 

 The failure by either party to perform its obligations under this Contract would be 
difficult, if not impossible, of being appropriately remedied by award of damages 
because of the nature of the obligations to each other hereunder. Therefore, the parties 
agree that in addition to any other remedy that they have in law or equity that they shall 
be entitled to the remedies of specific performance, mandamus, and injunction in the 
event of any breach of any obligation by any party under this Contract. The parties 
hereby waive any requirement that they be required to provide any bond or other surety 
in order to obtain any of the agreed upon remedies. 

33.2 Agreement to Negotiate First to Resolve Issues  

The parties agree to attempt first to resolve disputes concerning this Contract amicably by 
promptly entering into negotiations in good faith. The parties agree that they will not 
refer any dispute to another dispute resolution procedure including mediation or litigation 
until they have first made reasonable and good faith efforts to settle their differences by 
joint negotiations conducted in a timely manner. 

33.3 Agreement to Mediate  

If any dispute cannot be resolved through good faith negotiation, then the parties shall 
endeavor to resolve the dispute by mediation as provided herein. 

33.4 Presentation of Written Claim Regarding Disputes Not Resolved by Negotiation  

In the event that a dispute is not resolved as a result of such negotiations, either party may 
at any time give formal written notice to the other party of a “claim.” A “claim” as used 
herein means a demand or assertion by one of the parties (the “claimant”) seeking, as a 
matter of right, adjustment or interpretation of contract terms, the payment of money, an 
extension of time for performance or other relief with respect to the terms of this Contract 
or any other dispute or matter in question between the parties arising out of or related to 
this Contract. Such notice shall be in writing. After such notice is given, the dispute 
resolution procedure provided for below shall immediately enter into effect. 

33.5 Performance During Mediation  

The claimant shall continue with performance under this Contract pending mediation of 
the dispute. 
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33.6 Appointment of Mediator  

Promptly following the making of a written claim by either party, the parties will consult 
with one another to agree on the appointment of a mediator acceptable to parties. The 
mediator shall have experience in matters of the kind giving rise to the claim. If within 
five (5) business days the parties are unable to agree on the appointment of a mediator, 
then either party may request the appointment of a mediator by the Center for Public 
Policy Dispute Resolution at the University of Texas at Austin School of Law. The 
parties shall endeavor to secure such appointment from the Center for Public Policy 
Dispute Resolution within ten (10) business days after the request for same is made. The 
parties agree to utilize the mediator appointed by the Center unless they ultimately reach 
agreement on an alternative selection and give notice to the Center that another selection 
has been made by agreement. 

33.7 Rules for Mediation  

The parties agree to the following stipulations concerning the conduct of the mediation: 

(a) The mediator shall be impartial and shall have no conflict of interest. 

(b) The mediator shall not have any past, present or anticipated financial interest in 
this Contract except for the payment for services as mediator nor shall the 
mediator have been previously employed or acted as a consultant, attorney, 
employee, engineer, architect, contractor or subcontractor of either party nor have 
any present or anticipated future engagement of the kind described. Before the 
engagement of the mediator is finalized, the mediator shall provide to the parties a 
disclosure statement containing a resume of experience, and a description of past, 
present or anticipated future relationships to the parties, their engineers, 
contractors, subcontractors, attorneys, architects, or consultants. 

(c) The mediation shall be held at a time and location mutually agreeable to the 
parties and the mediator provided, however, that the mediation shall commence 
no later than fifteen (15) business days following the confirmation of 
appointment. 

(d) At least ten (10) business days prior to the mediation, the claimant shall submit to 
the other party and the mediator a statement of the claimant's position, the issues 
that need to be resolved, and a summary of the arguments supporting the 
claimant's position. At least two (2) business days prior to the mediation, the other 
party shall submit its written response to the claimant's statement and provide a 
summary of its arguments in response. 

(e) If the parties agree that independent expert or technical advice would be helpful in 
facilitating a negotiated resolution of the dispute, the mediator may make 
arrangements to obtain such advice, and may, with the agreement of the parties, 
make arrangements for an independent expert to render a non-binding advisory 
opinion with respect to any technical matters in dispute after hearing the 
contentions of the parties with respect thereto. The expenses of obtaining such 
independent advice or advisory opinion shall be borne equally by the parties. 
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(f) No party shall engage in any private interview, discussion or argument with the 
mediator concerning the subject matter of the mediation. 

(g) The fees of the mediator and any other costs of administering the mediation shall 
be borne equally by the parties unless otherwise agreed among them in writing. 

(h) The mediator may promote settlement in any manner the mediator believes 
appropriate at one or several mediation sessions as agreed to by the parties. The 
mediation shall continue only so long as desired by the parties and with the 
consent of all of them. 

(i) Mediation sessions shall be private unless otherwise required by law. Persons 
other than the representatives of the parties may attend mediation sessions only 
with the permission of both parties and the consent of the mediator. 

(j) All communications made in the course of the mediation process including any 
advice or advisory opinions rendered shall be confidential in accordance with 
V.T.C.A. Civil Practice and Remedies Code, Section 154.073. 

33.8 Litigation  

If a dispute arising pursuant to this Contract is not resolved through mediation as 
described in this Section, either party may pursue their legal and/or equitable remedies in 
court. 

33.9 Operations during Dispute  

In the event that any dispute arises between City and Contractor relating to this Contract, 
Contractor shall continue to render service and receive compensation in full compliance 
with all terms and conditions of this Contract as interpreted, in good faith, by the City, 
regardless of such dispute. 

33.10 Right of Termination 

Notwithstanding the other provisions in this Section 35, City reserves the right to 
terminate this Contract at any time whenever the service provided by Contractor fails to 
meet reasonable standards of the trade, after City provides written notice to Contractor 
pursuant to Section 33 of this Contract. Upon termination, City may call the performance 
bond and apply the cash and surety bond for the cost of service in excess of that charged 
to City by the firm engaged for the balance of the Contract period. 

SECTION 34: DESIGNATED REPRESENTATIVE 
Any notices or communication required or permitted to be made to either the City or the 
Contractor under this Contract shall be made to the Designated Representative in writing: 
 
If to the Contractor: Michael E. Lavengco 
   General Manager 
   Central Texas Refuse, Inc. 
   P.O. Box 18685 
   Austin, TX  78760-8685 
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If to the City:  City Manager 
 221 E, Main St. 
 Round Rock, Texas 78664 

 
Notice shall be deemed to be given: (a) if personally delivered, when delivered; (b) if mailed, 
five (5) business days after receipted delivery to the U.S. Mail; (c) if delivered to Federal 
Express, or any other nationally recognized overnight carrier, one (1) business day after delivery 
to such overnight carrier. Each party, by similar written notice given five (5) business days in 
advance to the other Parties in the aforesaid manner, may change the address to which notice 
may be sent. 

SECTION 35: MISCELLANEOUS 

35.1 Succession of Agreement 

This Contract and the rights and obligation contained herein shall inure to the benefit of 
and be binding upon the parties hereto and their respective successors and assigns. 

35.2 Survival 

Any rights either party may have in the event it terminates this Contract pursuant to the 
terms hereof shall survive such termination. 

35.3 Joint Preparation 

The preparation of this Contract has been a joint effort of the parties, and the resulting 
document shall not, solely as a matter of judicial construction, be construed more 
severely against one of the parties than the other. 

35.4 No Penalties 

No provision of this Contract is to be interpreted as a penalty upon any party to this 
Contract. The parties hereby agree that the rights of the City in the event Contractor takes 
or fails to take certain actions pursuant to this Contract, are reasonable, and that the 
parties desire such certainty with regard to such matters.  

35.5 Relationship 

Nothing contained in this Contract shall constitute or be construed to be or create a 
partnership, joint venture or any other relationship between Contractor and City. 

35.6 Further Assurance 

Contractor and City agree to execute, acknowledge and deliver and cause to be done, 
executed, acknowledged and delivered all such further documents and perform such acts 
as shall reasonably be requested of it in order to carry out this Contract and give effect 
hereto. Accordingly, without in any manner limiting the specific rights and obligations 
set forth in this Contract, the parties declare their intention to cooperate with each other in 
effecting the terms of this Contract. 
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35.7 Time of the Essence 

For purposes herein, the parties agree that time shall be of the essence of this Contract 
and the representations and warranties made are all material and of the essence of this 
Contract.  

35.8 Captions and Section Headings  

Captions and Sections headings contained in this Contract are for convenience and 
reference only and in no way define, describe, extend, or limit the scope or intent of this 
Contract, nor the intent of any provision hereof. 

35.9 No Waiver 

No waiver of any provision in this Contract shall be effective unless it is in writing, 
signed by the party against whom it is asserted, and any such written waiver shall only be 
applicable to the specific instance to which it relates and shall not be deemed to be a 
continuing or future waiver. 

35.10 Entire Agreement and Modification 

This Contract constitutes the entire understanding and agreement between the parties and 
may not be changed, altered or modified except by an instrument in writing signed by all 
parties against whom enforcement of such change would be sought. 

35.11 Severability 

In the event that any provision of this Contract shall, for any reason, be determined to be 
invalid, illegal, or unenforceable in any respect, the parties hereto shall negotiate in good 
faith and agree to such amendments, modifications, or supplements of or to this Contract 
or such other appropriate actions as shall, to the maximum extent practicable in light of 
such determination, implement and give effect to the intentions of the parties as reflected 
herein, and the other provisions of this Contract shall, as so amended, modified, or 
supplemented, or otherwise affected by such action remain in full force and effect. 

35.12 Knowledge 

Contractor agrees that it has investigated and examined all streets, alleys, overhead trees, 
wires and such other conditions and requirements of the City that may affect its full and 
complete performance of this Contract and enters into this Contract giving completed 
such investigations and examinations to its full satisfaction and solely relying on such 
investigations and examinations.  

35.13 Appendices 

All Appendices attached hereto contain additional terms of this Contract and are 
incorporated into this Contract by reference. Typewritten provisions inserted in this form 
or attached hereto shall control all printed provisions in conflict therewith. 

35.14 Governing Law  

This Contract shall be construed and interpreted according to the laws of the State of 
Texas and venue with respect to any litigation shall be Williamson County, Texas.  
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35.15 Attorney Fees  

The prevailing party in any litigation related to this Contract shall be entitled to recover 
from the non-prevailing party the reasonable attorneys’ fees and costs incurred by such 
prevailing party in connection with such litigation. 

35.16 Authorization 

Each party hereby warrants and represents that it has full power and authority to enter 
into and perform this Contract, and that the person signing on behalf of each has been 
properly authorized and empowered to enter this Contract. Each party further 
acknowledges and agrees that it has read this Contract, understands it, and agrees to be 
bound by it. 

 
 
 
 
 
 
 
 
 
 
 
 

[Signatures on the following page.] 
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IN WITNESS WHEREOF, the parties have made and executed this Contract on the respective 
dates under each signature: 
 

CONTRACTOR: 
 
Central Texas Refuse, Inc. 
 
By:  _______________________________ 
 Michael E. Lavengco, General Manager 
 
Date: __________________________ 
 
 
 
CITY: 
 
City of Round Rock, Texas 
 
By:  ________________________________ 
 Alan McGraw, Mayor 
 
Date: ___________________________ 
 
 
 
Attest: 
 
By:  ________________________________ 
 Sara L. White, City Clerk 
 
Approved as to Form: 
 
By: ______________________________ 
 Stephan L. Sheets, City Attorney 





Agenda Item Summary

City of Round Rock

Agenda Number: F.7

Consider a resolution authorizing the Mayor to execute a Professional 

Consulting Services Agreement with Raftelis Financial Consultants, Inc. for a 

2017 Water and Wastewater Utility Rate Study.

Title:

ResolutionType:

City CouncilGoverning Body:

11/22/2016Agenda Date:

Michael Thane, Utilities and Environmental Services DirectorDept Director:

$150,000.00Cost:

Utility FundIndexes:

Resolution, Exhibit A, Form 1295Attachments:

Department: Utilities and Environmental Services

Text of Legislative File 2016-3953

In 2014, the City initially contracted with Reftalis Financial Consultants, Inc. to review the water 

and wastewater rates that the City charges to both our retail and wholesale customers.  At that 

time, the City committed to a once every three year schedule to update the water and 

wastewater rates to ensure that our rates are set to recover the cost of providing these 

services.

In order to stay on this schedule, it is now time to review these water and wastewater rates. This 

professional services work authorization contract is to review, update, and recommend 

changes to the various rates and fees that fund the water and wastewater utilities.  In addition, 

we are also including a task to review, update, and recommend changes to the current 

drainage utility rates.  

Tasks under this contract may include updating the water and wastewater rate models, 

examining water and wastewater rate alternatives, updating the drainage financial plan and rate 

model, examining the regional stormwater management program (regional detention) fee and 

structure, etc.

Cost:  $150,000.00

Source of Funds:  Utility Fund

 

Staff recommends approval. 
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RESOLUTION NO. R-2016-3953

WHEREAS, the City of Round Rock desires to retain professional consulting services for a 

2017 City Water and Wastewater Utility Rate Study; and 

WHEREAS, Raftelis Financial Consultants, Inc. has submitted an Agreement for Professional 

Consulting Services to provide said services; and

WHEREAS, the City Council desires to enter into said agreement with Raftelis Financial 

Consultants, Inc., Now Therefore

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF ROUND ROCK, TEXAS,

That the Mayor is hereby authorized and directed to execute on behalf of the City an 

Agreement for Professional Consulting Services for a Water and Wastewater Utility Rate Study with

Raftelis Financial Consultants, Inc., a copy of same being attached hereto as Exhibit “A” and 

incorporated herein for all purposes.

The City Council hereby finds and declares that written notice of the date, hour, place and 

subject of the meeting at which this Resolution was adopted was posted and that such meeting was 

open to the public as required by law at all times during which this Resolution and the subject matter 

hereof were discussed, considered and formally acted upon, all as required by the Open Meetings Act, 

Chapter 551, Texas Government Code, as amended.

RESOLVED this 22nd day of November, 2016.

ALAN MCGRAW, Mayor 
City of Round Rock, Texas

ATTEST:

SARA L. WHITE, City Clerk
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CITY OF ROUND ROCK AGREEMENT FOR 
PROFESSIONAL CONSULTING SERVICES FOR A 

WATER AND WASTEWATER UTILITY RATE STUDY WITH 
RAFTELIS FINANCIAL CONSULTANTS, INC. 

 
 

THE STATE OF TEXAS   § 
      § 
THE CITY OF ROUND ROCK  § KNOW ALL BY THESE PRESENTS 
      § 
COUNTY OF WILLIAMSON   § 
COUNTY OF TRAVIS   § 
 
 
 THIS AGREEMENT for professional consulting services related to a 2017 Water and 
Wastewater Utility Rate Study (the “Agreement”) is made by and between the CITY OF 
ROUND ROCK, a Texas home-rule municipal corporation with offices located at 221 East Main 
Street, Round Rock, Texas 78664-5299, (the “City”) and RAFTELIS FINANCIAL 
CONSULTANTS, INC., located at 5619 DTC Parkway, Suite 175, Greenwood, CO 80111 (the 
“Consultant”). 
 

RECITALS: 
 

 WHEREAS, City has determined that there is a need for a 2017 City Water and 
Wastewater Utility Rate Study; and  

 
WHEREAS, City desires to contract for such professional services; and 

 
 WHEREAS, the parties desire to enter into this Agreement to set forth in writing their 
respective rights, duties and obligations hereunder; 
 
 NOW, THEREFORE, WITNESSETH: 
 
 That for and in consideration of the mutual promises contained herein and other good and 
valuable consideration, the sufficiency and receipt of which are hereby acknowledged, it is 
mutually agreed between the parties as follows: 
 
1.01 EFFECTIVE DATE, DURATION, AND TERM 
 
 This Agreement shall be effective on the date this Agreement has been signed by each 
party hereto, and shall remain in full force and effect unless and until it expires by operation of 
the term indicated herein, or is terminated or extended as provided herein. 
 
 The term of this Agreement shall be until full and satisfactory completion of the work 
specified herein is achieved, but in no event shall be later than December 31, 2017. 
  
 City reserves the right to review the Agreement at any time, and may elect to terminate 
the Agreement with or without cause or may elect to continue. 

swhite
Exhibit A
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2.01 PROPOSAL FOR SERVICES 
 
 For the purposes of this Agreement, the City agrees to furnish the Consultant the 
information set forth in Exhibit “A” titled “City Services,” which document is attached hereto 
and incorporated herein for all purposes.  For purposes of this Agreement Consultant has issued 
its proposal for services for the tasks delineated therein, such proposal for services being 
attached to this Agreement as Exhibit “B” titled “Financial Services,” which document is 
incorporated herein for all purposes. 
 
3.01 SCOPE OF SERVICES 
 
 Consultant shall satisfactorily provide all services described herein and as set forth in 
Exhibit “B” according to the schedule set forth in the attached Exhibit “C” titled “Work 
Schedule,” which document is incorporated herein for all purposes.  Consultant’s undertaking 
shall be limited to performing services for City and/or advising City concerning those matters on 
which Consultant has been specifically engaged.  Consultant shall perform services in 
accordance with this Agreement, in accordance with the appended proposal for services, and in a 
professional and workmanlike manner. 
 
4.01 LIMITATION TO SCOPE OF SERVICES 
 
 Consultant and City agree that the scope of services to be performed is enumerated in 
Exhibit “B” and herein, and  Consultant shall not undertake work that is beyond the Scope of 
Work set forth in Exhibit “B,” however, either party may make written requests for changes to 
the Scope of Work.”  To be effective, a change to the Scope of Work must be negotiated and 
agreed to and must be embodied in a valid Supplemental Agreement as described in 9.01.   
 
5.01 CONTRACT AMOUNT 
 
 In consideration for the professional consulting services to be performed by Consultant, 
City agrees to pay Consultant in accordance with Exhibit “D” entitled “Fee Schedule,” which 
document is attached hereto and incorporated herein for all purposes, in payment for services and 
the Scope of Services deliverables as delineated in Exhibit “B.”  
 
 Not-to-Exceed Total Payment for Services:  Consultant’s total compensation for 
consulting services hereunder shall not exceed One Hundred Fifty Thousand and no/100 
($150,000.00).  This amount represents the absolute limit of City’s liability to Consultant 
hereunder unless same shall be changed by Supplemental Agreement, and City shall pay, strictly 
within the not-to-exceed sum recited herein, Consultant’s professional fees for work done on 
behalf of City.   
 
 Payment for Reimbursable Expenses:  There shall be no payments for reimbursable 
expenses included in this Agreement.  
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Deductions:  No deductions shall be made for Consultant’s compensation on account of 

penalty, liquidated damages or other sums withheld from payments to Consultant. 
 

Additions:  No additions shall be made to Consultant’s compensation based upon project 
claims, whether paid by the City or denied. 
 
6.01 INVOICE REQUIREMENTS; TERMS OF PAYMENT 
 
 Invoices:  To receive payment, Consultant shall prepare and submit detailed invoices to 
the City, in accordance with the delineation contained herein, for services rendered. Such 
invoices for professional services shall track the referenced Scope of Work, and shall detail the 
services performed, along with documentation for each service performed.  Payment to 
Consultant shall be made on the basis of the invoices submitted by Consultant and approved by 
the City. Such invoices shall conform to the schedule of services and costs in connection 
therewith.   
 
 Should additional backup material be requested by the City relative to service 
deliverables, Consultant shall comply promptly.   In this regard, should the City determine it 
necessary, Consultant shall make all records and books relating to this Agreement available to 
the City for inspection and auditing purposes.   
 

 Payment of Invoices:  The City reserves the right to correct any error that may be 
discovered in any invoice that may have been paid to Consultant and to adjust same to meet the 
requirements of this Agreement. Following approval of an invoice, the City shall endeavor to pay 
Consultant promptly, but no later than the time period required under the Texas Prompt Payment 
Act described in Section 7.01 herein.  Under no circumstances shall Consultant be entitled to 
receive interest on payments which are late because of a good faith dispute between Consultant 
and the City or because of amounts which the City has a right to withhold under this Agreement 
or state law.  The City shall be responsible for any sales, gross receipts or similar taxes 
applicable to the services, but not for taxes based upon Consultant’s net income. 
 
7.01 PROMPT PAYMENT POLICY 
 
 In accordance with Chapter 2251, V.T.C.A., Texas Government Code, any payment to be 
made by the City to Consultant will be made within thirty (30) days of the date the City receives 
goods under this Agreement, the date the performance of the services under this Agreement are 
completed, or the date the City receives a correct invoice for the goods or services, whichever is 
later.  Consultant may charge interest on an overdue payment at the “rate in effect” on September 
1 of the fiscal year in which the payment becomes overdue, in accordance with V.T.C.A., Texas 
Government Code, Section 2251.025(b).  This Prompt Payment Policy does not apply to 
payments made by the City in the event: 
  

(a) There is a bona fide dispute between the City and Consultant, a contractor, 
subcontractor, or supplier about the goods delivered or the service performed 
that cause the payment to be late; or  
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(b) There is a bona fide dispute between Consultant and a subcontractor or 

between a subcontractor and its supplier about the goods delivered or the 
service performed that causes the payment to be late; or  

 
(c) The terms of a federal contract, grant, regulation, or statute prevent the City 

from making a timely payment with federal funds; or 
 

(d) The invoice is not mailed to the City in strict accordance with any instruction 
on the purchase order relating to the payment. 

 
8.01 NON-APPROPRIATION AND FISCAL FUNDING 
 
 This Agreement is a commitment of the City’s current revenues only. It is understood and 
agreed that the City shall have the right to terminate this Agreement at the end of any City fiscal 
year if the governing body of the City does not appropriate funds sufficient to purchase the 
services as determined by the City’s budget for the fiscal year in question. The City may effect 
such termination by giving Consultant a written notice of termination at the end of its then- 
current fiscal year. 
  
9.01 SUPPLEMENTAL AGREEMENT   
 
 The terms of this Agreement may be modified by written Supplemental Agreement 
hereto, duly authorized by City Council or by the City Manager, if the City determines that there 
has been a significant change in (1) the scope, complexity, or character of the services to be 
performed; or (2) the duration of the work.  Any such Supplemental Agreement must be 
executed by both parties within the period specified as the term of this Agreement.  Consultant 
shall not perform any work or incur any additional costs prior to the execution, by both parties, 
of such Supplemental Agreement.  Consultant shall make no claim for extra work done or 
materials furnished unless and until there is full execution of any Supplemental Agreement, and 
the City shall not be responsible for actions by Consultant nor for any costs incurred by 
Consultant relating to additional work not directly authorized by Supplemental Agreement. 
 
10.01 TERMINATION; DEFAULT 
 
 Termination:  It is agreed and understood by Consultant that the City may terminate this 
Agreement for the convenience of the City, upon thirty (30) days’ written notice to Consultant, 
with the understanding that immediately upon receipt of said notice all work being performed 
under this Agreement shall cease.  Consultant shall invoice the City for work satisfactorily 
completed and shall be compensated in accordance with the terms hereof for work accomplished 
prior to the receipt of said notice of termination.  Consultant shall not be entitled to any lost or 
anticipated profits for work terminated under this Agreement.  Unless otherwise specified in this 
Agreement, all data, information, and work product related to this project shall become the 
property of the City upon termination of this Agreement, and shall be promptly delivered to the 
City in a reasonably organized form without restriction on future use.  Should the City 
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subsequently contract with a new consultant for continuation of service on the project, 
Consultant shall cooperate in providing information. 
 
 Termination of this Agreement shall extinguish all rights, duties, and obligations of the 
City and the terminated party to fulfill contractual obligations.  Termination under this section 
shall not relieve the terminated party of any obligations or liabilities which occurred prior to 
termination. 
 
 Nothing contained in this section shall require the City to pay for any work which it 
deems unsatisfactory or which is not performed in compliance with the terms of this Agreement. 
 
 Default:  Either party may terminate this Agreement, in whole or in part, for default if 
the Party provides the other Party with written notice of such default and the other fails to 
satisfactorily cure such default within ten (10) business days of receipt of such notice (or a 
greater time if agreed upon between the Parties).   
 
 If default results in termination of this Agreement, then the City shall give consideration 
to the actual costs incurred by Consultant in performing the work to the date of default.  The cost 
of the work that is useable to the City, the cost to the City of employing another firm to complete 
the useable work, and other factors will affect the value to the City of the work performed at the 
time of default.  Neither party shall be entitled to any lost or anticipated profits for work 
terminated for default hereunder.   
 
 The termination of this Agreement for default shall extinguish all rights, duties, and 
obligations of the terminating Party and the terminated Party to fulfill contractual obligations.  
Termination under this section shall not relieve the terminated party of any obligations or 
liabilities which occurred prior to termination. 
 
 Nothing contained in this section shall require the City to pay for any work which it 
deems unsatisfactory, or which is not performed in compliance with the terms of this Agreement. 
 
11.01 NON-SOLICITATION 
 
 All parties agree that they shall not directly or indirectly solicit for employment, employ, 
or otherwise retain staff of the other during the term of this Agreement. 
 
 
12.01 CITY’S RESPONSIBILITIES 
 

City shall perform the services described in Exhibit “A.”  Consultant’s performance 
requires receipt of all requested information reasonably necessary to provision of services.  
Consultant agrees, in a timely manner, to provide City with a comprehensive and detailed 
information request list, if any.   
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13.01 INDEPENDENT CONTRACTOR STATUS 
 
 Consultant is an independent contractor, and is not the City’s employee. Consultant’s 
employees or subcontractors are not the City’s employees. This Agreement does not create a 
partnership, employer-employee, or joint venture relationship. No party has authority to enter 
into contracts as agent for the other party. Consultant and the City agree to the following rights 
consistent with an independent contractor relationship: 
 
 (1) Consultant has the right to perform services for others during the term hereof. 
 
 (2) Consultant has the sole right to control and direct the means, manner and method  
  by which it performs its services required by this Agreement. 
 
 (3) Consultant has the right to hire assistants as subcontractors, or to use employees 

to provide the services required by this Agreement. 
 
 (4) Consultant or its employees or subcontractors shall perform services required 

hereunder, and the City shall not hire, supervise, or pay assistants to help 
Consultant. 

 
 (5) Neither Consultant nor its employees or subcontractors shall receive training from 
  the City in skills necessary to perform services required by this Agreement. 
  
 (6) City shall not require Consultant or its employees or subcontractors to devote full  
  time to performing the services required by this Agreement.  
 
 (7) Neither Consultant nor its employees or subcontractors are eligible to participate 

in any employee pension, health, vacation pay, sick pay, or other fringe benefit 
plan of the City. 

 
14.01 CONFIDENTIALITY; MATERIALS OWNERSHIP 
 
 Any and all programs, data, or other materials furnished by the City for use by Consultant 
in connection with services to be performed under this Agreement, and any and all data and 
information gathered by Consultant, shall be held in confidence by Consultant as set forth 
hereunder.  Each party agrees to take reasonable measures to preserve the confidentiality of any 
proprietary or confidential information relative to this Agreement, and to not make any use 
thereof other than for the performance of this Agreement, provided that no claim may be made 
for any failure to protect information that occurs more than three (3) years after the end of this 
Agreement.   
 
 The parties recognize and understand that the City is subject to the Texas Public 
Information Act and its duties run in accordance therewith. 
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 All data relating specifically to the City’s business and any other information which 
reasonably should be understood to be confidential to City is confidential information of City.  
Consultant’s proprietary software, tools, methodologies, techniques, ideas, discoveries, 
inventions, know-how, and any other information which reasonably should be understood to be 
confidential to Consultant is confidential information of Consultant.  The City’s confidential 
information and Consultant’s confidential information is collectively referred to as “Confidential 
Information.”  Each party shall use Confidential Information of the other party only in 
furtherance of the purposes of this Agreement and shall not disclose such Confidential 
Information to any third party without the other party’s prior written consent, which consent 
shall not be unreasonably withheld.  Each party agrees to take reasonable measures to protect the 
confidentiality of the other party’s Confidential Information and to advise their employees of the 
confidential nature of the Confidential Information and of the prohibitions herein. 
 

Any and all materials created and developed by Consultant in connection with services 
performed under this Agreement, including all trademark and copyright rights, shall be the sole 
property of City at the expiration of this Agreement.  
  
15.01 WARRANTIES 
 
 Consultant represents that all services performed hereunder shall be performed consistent 
with generally prevailing professional or industry standards, and shall be performed in a 
professional and workmanlike manner.  Consultant shall re-perform any work no in compliance 
with this representation.   
 
16.01 LIMITATION OF LIABILITY 
 
 Should any of Consultant’s services not conform to the requirements of the City or of this 
Agreement, then and in that event the City shall give written notification to Consultant; 
thereafter, (a) Consultant shall either promptly re-perform such services to the City’s satisfaction 
at no additional charge, or (b) if such deficient services cannot be cured within the cure period 
set forth herein, then this Agreement may be terminated for default. 
 
 In no event will Consultant be liable for any loss, damage, cost or expense attributable to 
negligence, willful misconduct or misrepresentations by the City, its directors, employees or 
agents. 
 
 In no event shall Consultant be liable to the City, by reason of any act or omission 
relating to the services provided under this Agreement (including the negligence of Consultant), 
whether a claim be in tort, contract or otherwise, (a) for any consequential, indirect, lost profit, 
punitive, special or similar damages relating to or arising from the services, or (b) in any event, 
in the aggregate, for any amount in excess of the total professional fees paid by the City to 
Consultant under this Agreement, except to the extent determined to have resulted from 
Consultant’s gross negligence, willful misconduct or fraudulent acts relating to the service 
provided hereunder. 
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17.01 INDEMNIFICATION 
 
 Consultant agrees to hold harmless, exempt, and indemnify City, its officers, agents, 
directors, servants, representatives and employees, from and against any and all suits, actions, 
legal proceedings, demands, costs, expenses, losses, damages, fines, penalties, liabilities and 
claims of any character, type, or description, including but not limited to any and all expenses of 
litigation, court costs, attorneys’ fees and all other costs and fees incident to any work done as a 
result hereof.  
 
 To the extent allowable by law, City agrees to hold harmless, exempt, and indemnify 
Consultant, its officers, agents, directors, servants, representatives and employees, from and 
against any and all suits, actions, legal proceedings, demands, costs, expenses, losses, damages, 
fines, penalties, liabilities and claims of any character, type, or description, including but not 
limited to any and all expenses of litigation, court costs, attorneys’ fees and all other costs and 
fees incident to any work done as a result hereof. 
 
18.01 ASSIGNMENT AND DELEGATION 
 
 The parties each hereby bind themselves, their successors, assigns and legal 
representatives to each other with respect to the terms of this Agreement.  Neither party may 
assign any rights or delegate any duties under this Agreement without the other party’s prior 
written approval, which approval shall not be unreasonably withheld. 
 
19.01 LOCAL, STATE AND FEDERAL TAXES 
 
 Consultant shall pay all income taxes, and FICA (Social Security and Medicare taxes) 
incurred while performing services under this Agreement.  The City will not do the following: 
 
 
 (1) Withhold FICA from Consultant’s payments or make FICA payments on its 

behalf; 
 
 (2) Make state and/or federal unemployment compensation contributions on 

Consultant’s behalf; or 
 
 (3) Withhold state or federal income tax from any of Consultant’s payments. 
 
 If requested, the City shall provide Consultant with a certificate from the Texas State 
Comptroller indicating that the City is a non-profit corporation and not subject to State of Texas 
Sales and Use Tax. 
 
20.01 COMPLIANCE WITH LAWS, CHARTER AND ORDINANCES 
 
 Consultant, its consultants, agents, employees and subcontractors shall use best efforts to 
comply with all applicable federal and state laws, the Charter and Ordinances of the City of 
Round Rock, as amended, and with all applicable rules and regulations promulgated by local, 
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state and national boards, bureaus and agencies. Consultant shall further obtain all permits, 
licenses, trademarks, or copyrights, if required in the performance of the services contracted for 
herein, and same shall belong solely to the City at the expiration of the term of this Agreement. 
 
21.01 FINANCIAL INTEREST PROHIBITED 
 
 Consultant covenants and represents that Consultant, its officers, employees, agents, 
consultants and subcontractors will have no financial interest, direct or indirect, in the purchase 
or sale of any product, materials or equipment that will be recommended or required hereunder.  
 
22.01 DESIGNATION OF REPRESENTATIVES 
 
 The City hereby designates the following representative authorized to act in its behalf 
with regard to this Agreement: 
 
 Michael Thane, P.E. 
 Director, Utilities and Environmental Services 
 2008 Enterprise Drive 
 Round Rock, TX 78664  
 (512) 218-3236 
  
23.01 NOTICES 
 
 All notices and other communications in connection with this Agreement shall be in 
writing and shall be considered given as follows: 
 

(1) When delivered personally to recipient’s address as stated herein; or  
   

 (2) Three  (3)  days  after  being  deposited  in  the  United  States  mail, with postage  
  prepaid to the recipient’s address as stated in this Agreement. 
  
 

Notice to Consultant: 
   
  Raftelis Financial Consultants, Inc., 
  5619 DTC Parkway, Suite 175 

Greenwood Village, CO 80111 
   
 
  Notice to City: 
 

  City Manager, City of Round Rock   
  221 East Main Street 
  Round Rock, TX   78664 
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AND TO: 
 

  Stephan L. Sheets, City Attorney 
  309 East Main Street 
  Round Rock, TX   78664 
  

 Nothing contained in this section shall be construed to restrict the transmission of routine 
communications between representatives of the City and Consultant. 
 
24.01 APPLICABLE LAW; ENFORCEMENT AND VENUE 
 
 This Agreement shall be enforceable in Round Rock, Texas, and if legal action is 
necessary by either party with respect to the enforcement of any or all of the terms or conditions 
herein, exclusive venue for same shall lie in Williamson County, Texas.  This Agreement shall 
be governed by and construed in accordance with the laws and court decisions of Texas.  
  
25.01 EXCLUSIVE AGREEMENT 
 
 The terms and conditions of this Agreement, including exhibits, constitute the entire 
agreement between the parties and supersede all previous communications, representations, and 
agreements, either written or oral, with respect to the subject matter hereof.  The parties 
expressly agree that, in the event of any conflict between the terms of this Agreement and any 
other writing, this Agreement shall prevail.  No modifications of this Agreement will be binding 
on any of the parties unless acknowledged in writing by the duly authorized governing body or 
representative for each party.  
 
26.01 DISPUTE RESOLUTION 
 
 The City and Consultant hereby expressly agree that no claims or disputes between the 
parties arising out of or relating to this Agreement or a breach thereof shall be decided by any 
arbitration proceeding, including without limitation, any proceeding under the Federal 
Arbitration Act (9 USC Section 1-14) or any applicable state arbitration statute. 
 
27.01 SEVERABILITY       
 

The invalidity, illegality, or unenforceability of any provision of this Agreement or the 
occurrence of any event rendering any portion of provision of this Agreement void shall in no 
way affect the validity or enforceability of any other portion or provision of this Agreement. Any 
void provision shall be deemed severed from this Agreement, and the balance of this Agreement 
shall be construed and enforced as if this Agreement did not contain the particular portion of 
provision held to be void. The parties further agree to amend this Agreement to replace any 
stricken provision with a valid provision that comes as close as possible to the intent of the 
stricken provision. The provisions of this Article shall not prevent this entire Agreement from 
being void should a provision which is of the essence of this Agreement be determined void. 
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28.01 STANDARD OF CARE 
 
 Consultant represents that it is specially trained, experienced and competent to perform 
all of the services, responsibilities and duties specified herein and that such services, 
responsibilities and duties shall be performed, whether by Consultant or designated 
subconsultants, in a manner acceptable to the City and according to generally accepted business 
practices. 
 
29.01 GRATUITIES AND BRIBES 
 
 City, may by written notice to Consultant, cancel this Agreement without incurring any 
liability to Consultant if it is determined by City that gratuities or bribes in the form of 
entertainment, gifts, or otherwise were offered or given by Consultant or its agents or 
representatives to any City Officer, employee or elected representative with respect to the 
performance of this Agreement.  In addition, Consultant may be subject to penalties stated in 
Title 8 of the Texas Penal Code. 
 
30.01 RIGHT TO ASSURANCE 
 
 Whenever either party to this Agreement, in good faith, has reason to question the other 
party’s intent to perform hereunder, then demand may be made to the other party for written 
assurance of the intent to perform.  In the event that no written assurance is given within the 
reasonable time specified when demand is made, then and in that event the demanding party may 
treat such failure an anticipatory repudiation of this Agreement.   
 
31.01 INSURANCE 
 
 Consultant shall meet all City of Round Rock Insurance Requirements set forth at: 
http://www.roundrocktexas.gov/wp-content/uploads/2014/12/corr_insurance_07.20112.pdf. 
 
32.01 MISCELLANEOUS PROVISIONS 
 
 Time is of the Essence.  Consultant agrees that time is of the essence and that any failure 
of Consultant to complete the services for each phase of this Agreement within the agreed 
project schedule may constitute a material breach of this Agreement.  Consultant shall be fully 
responsible for its delays or for failures to use reasonable efforts in accordance with the terms of 
this Agreement.  Where damage is caused to City due to Consultant’s failure to perform in these 
circumstances, City may withhold, to the extent of such damage, Consultant’s payments 
hereunder without a waiver of any of City’s additional legal rights or remedies.  City shall render 
decisions pertaining to Consultant’s work promptly to avoid unreasonable delays in the orderly 
progress of Consultant’s work. 
 

Force Majeure.  Notwithstanding any other provisions hereof to the contrary, no failure, 
delay or default in performance of any obligation hereunder shall constitute an event of default 

http://www.roundrocktexas.gov/wp-content/uploads/2014/12/corr_insurance_07.20112.pdf
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or breach of this Agreement, only to the extent that such failure to perform, delay or default 
arises out of causes beyond control and without the fault or negligence of the party otherwise 
chargeable with failure, delay or default; including but not limited to acts of God, acts of public 
enemy, civil war, insurrection, riots, fires, floods, explosion, theft, earthquakes, natural disasters 
or other casualties, strikes or other labor troubles, which in any way restrict the performance 
under this Agreement by  the parties. 
 
 Section Numbers.  The section numbers and headings contained herein are provided for 
convenience only and shall have no substantive effect on construction of this Agreement.   
 

Waiver.  No delay or omission by either party in exercising any right or power shall 
impair such right or power or be construed to be a waiver.  A waiver by either party of any of the 
covenants to be performed by the other or any breach thereof shall not be construed to be a 
waiver of any succeeding breach or of any other covenant.  No waiver of discharge shall be valid 
unless in writing and signed by an authorized representative of the party against whom such 
waiver or discharge is sought to be enforced. 
  
 Multiple Counterparts.  This Agreement may be executed in multiple counterparts, 
which taken together shall be considered one original.  The City agrees to provide Consultant 
with one fully executed original. 
 
 
 
 
 
 
 
 
 
 

 
[Signatures appear on the following page.] 
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 IN WITNESS WHEREOF, the parties have executed this Agreement on the dates 
hereafter indicated. 
 
City of Round Rock, Texas    Raftelis Financial Consultants, Inc. 
 
By: _____________________________  By: _______________________________ 
Printed Name: _______________________  Printed Name:  ______________________ 
Title: _____________________________  Title: ______________________________ 
Date Signed: ________________________  Date Signed: ________________________ 
 
For City, Attest: 
 
 
By: _____________________________ 
      Sara L. White, City Clerk 
 
 
For City, Approved as to Form: 
 
 
By:  _____________________________ 
       Stephan L. Sheets, City Attorney 
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Exhibit A 
 

Services to be provided by the City 
 
 
The City will provide the following information and other assistance to RFC that the City deems 
appropriate and necessary: 
 
1. Providing necessary and relevant data requested by the Consultant; 
2. Participating in Project Kick-off meeting; 
3. Participating in calls/meetings to discuss preferred approaches (financial plan, rate design); 
4. Participating in calls/meetings to discuss preliminary results of each project element; 
5. Responding to questions; 
6. Make timely decisions on policy matters that will affect the conduct of the study; 
7. Reviewing draft deliverables (reports, presentation packages); and 
8. Coordinate the scheduling of the Public and/or Council meetings during which the 

Consultant will present findings of the study. 
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EXHIBIT B 
 

Services to be provided by the Consultant 
 

Project Purpose 
The purpose of this contract is to provide ongoing support for specific tasks as deemed necessary 
by City of Round Rock staff. These tasks shall be generally associated with the professional 
services to review, update, and recommend changes to the various rates and fees that fund the 
water, wastewater and drainage utilities.  
 
Tasks may include but are not limited to the following: 
 

1. Water and Wastewater Model Update 
• Update the existing water and wastewater financial planning and rate model 
• Collect and review the most recent financial and customer information and 

incorporate into the model. 
• Analyze customer demand behavior of retail and wholesale customers and determine 

rate revenue adjustments to meet annual revenue requirements. 
 

2. Examine Water and Wastewater Rate Alternatives 
• Review rate alternatives in the model and discuss alternatives with staff  
• Incorporate retail water rate alternatives into the model for comparison 
• Prepare rate schedules for the three-year forecast for retail and wholesale customers 

accompanied by customer impact analyses for consideration by the City.  
  

3. Drainage Fee and Financial Planning Study 
• Collect, analyze, and forecast operating and capital expenditures, debt service, and 

miscellaneous items to be included in comprehensive Drainage financial plan.  
• Determine level of fee revenue required to fund utility operations, meet financial 

targets and balances, and ensure long-term financial viability. 
• Develop a new comprehensive rate model. 

 
4. Regional Stormwater Management Program (RSMP) – aka Regional Detention 

• Evaluate the City’s existing RSMP program including rate structure. 
• Recommend changes, updates, or abandonment of the program as appropriate. 
• Examine the City’s options under state law for an impact fee and compare and 

contrast those options with the existing RSMP voluntary fee. 
 

5. Public Presentations and Meeting Support 
• Attendance and support for various public and council meetings  
• Presentations of results and recommendations to at public and council meetings  
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EXHIBIT C 
 

Work Schedule 
 

All work shall be completed by 31 December 2017. 
 

(Work Schedule to be determined with each individual Work Authorization.) 
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EXHIBIT D 
 

Fee Schedule 
 

Hourly rates to be billed on a time and materials basis as described in each Work Authorization. 
 

RFC’s 2016* Standard Hourly Billing Rates 
 

 

Position Hourly Billing Rate ** 

  

Chair Emeritus 

Chief Executive Officer/President 

Chief Operating Officer 

Executive Vice President 

Vice President/Principal Consultant 

Director of Storm Water Management 

Director of Governmental Services 

Senior Manager 

Director of Management Consulting 

Director of Florida Operations 

Manager 

Senior Consultant 

Consultant 

Associate 

Analyst 

Administration 

 

 

$400 

$375 

$325 

$305 

$275 

$275 

$275 

$250 

$275 

$205 

$225 

$195 

$170 

$140 

$105 

$75 

 

 
 

* Rates may be amended once between Jan. 1, 2017 and Dec. 31, 2017, not to exceed a 3% increase. 
 
** For services related to the preparation for and participation in deposition and trial/hearing, the standard billing 
rates listed above will be increased by 50%. 
 





Agenda Item Summary

City of Round Rock

Agenda Number: F.8

Consider a resolution authorizing the Mayor to execute a Contract with Tank 

Builders, Inc. for the Lake Creek Ground Storage Tank Rehabilitation 2016 

Project.

Title:

ResolutionType:

City CouncilGoverning Body:

11/22/2016Agenda Date:

Michael Thane, Director of Utilities and Environmental ServicesDept Director:

$389,800.00Cost:

Self-Financed Water ConstructionIndexes:

Resolution, Bid Tab and award recommendation, Form 1295Attachments:

Department: Utilities and Environmental Services

Text of Legislative File 2016-3968

The City currently has three active ground-water wells that are located along Lake Creek just 

east of Mays Street.  At this location is the Lake Creek Ground Storage Tank (GST) that was 

erected and placed into service in the early 70's.  The GST has been rehabilitated several 

times during its 44 years of service.  The tank shell is in very good condition as a result of the 

past rehabilitation efforts; however, the roof rafters have had to be replaced several times 

because of corrosion.  It is necessary at this time to replace the tank roof.  The City’s Utility 

team has chosen an umbrella roof design that will eliminate the interior roof rafters that allow 

corrosion to be a continual maintenance issue. 

In April 2016, the City hired HOT Inspection Services to formulate technical specifications for 

the bidding and construction phases of this project.  The project was advertised and bid 

according to Attachment “A” of Section 01000 of the Project Manual contract documents.

Three bids were received and opened on October 20th.  The only bid conforming to the 

technical specifications was a bid from Tank Builders, Inc. with a bid of $389,800.   

Cost: $389,800.00

Source of Funds:  Self-financed water construction

 

Staff recommends approval.
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0112.1604; 00367453

RESOLUTION NO. R-2016-3968

WHEREAS, the City of Round Rock has duly advertised for bids for the Lake Creek Ground 

Storage Tank Rehabilitation 2016 Project; and

WHEREAS, Tank Builders, Inc. has submitted the lowest responsible bid; and

WHEREAS, the City Council wishes to accept the bid of Tank Builders, Inc., Now Therefore

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF ROUND ROCK, TEXAS,

That the Mayor is hereby authorized and directed to execute on behalf of the City a contract 

with Tank Builders, Inc. for the Lake Creek Ground Storage Tank Rehabilitation 2016 Project.

The City Council hereby finds and declares that written notice of the date, hour, place and 

subject of the meeting at which this Resolution was adopted was posted and that such meeting was 

open to the public as required by law at all times during which this Resolution and the subject matter 

hereof were discussed, considered and formally acted upon, all as required by the Open Meetings Act, 

Chapter 551, Texas Government Code, as amended.

RESOLVED this 22nd day of November, 2016.

ALAN MCGRAW, Mayor
City of Round Rock, Texas

ATTEST:

SARA L. WHITE, City Clerk









Agenda Item Summary

City of Round Rock

Agenda Number: F.9

Consider a resolution authorizing the Mayor to execute a Professional 

Consulting Services Agreement with Granicus, Inc. for legislative 

management software services and video streaming services.

Title:

ResolutionType:

City CouncilGoverning Body:

11/22/2016Agenda Date:

Sara White, City ClerkDept Director:

$160,000.00Cost:

General FundIndexes:

Resolution, Exhibit A, Form 1295Attachments:

Department: City Clerk's Office

Text of Legislative File 2016-3954

This agreement is for the live video streaming and video storage services as well as agenda 

management software.  This software used to generate and publish City Council agendas and 

minutes, board and commission agendas and minutes in addition to the live the video 

streaming of City Council meetings and other board and commission meetings. 

It provides a user friendly interface for both staff and the public and enables the public to access 

videos, agendas, and minutes 24 hours a day, 365 days a year. 

The City has been using Granicus for video streaming since the mid 2000s and in 2013 added 

in the legislative management piece.  Staff is able to streamline the agenda submittal process 

with this software, as well as more effectively ensure that all state laws regarding open 

meetings are being met.

Cost:  $160,000 ($32,000 per year for 5 years)

Source of Funds:  General Fund

Staff recommends approval.
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RESOLUTION NO. R-2016-3954

WHEREAS, the City of Round Rock desires to retain professional consulting services for 

legislative management software and related services, and for video streaming and related services;

and 

WHEREAS, Granicus, Inc. has submitted an Agreement for Professional Consulting Services

to provide said services; and

WHEREAS, the City Council desires to enter into said agreement with Granicus, Inc., Now 

Therefore

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF ROUND ROCK, TEXAS,

That the Mayor is hereby authorized and directed to execute on behalf of the City an 

Agreement for Professional Consulting Services With Granicus, Inc., a copy of same being attached 

hereto as Exhibit “A” and incorporated herein for all purposes.

The City Council hereby finds and declares that written notice of the date, hour, place and 

subject of the meeting at which this Resolution was adopted was posted and that such meeting was 

open to the public as required by law at all times during which this Resolution and the subject matter 

hereof were discussed, considered and formally acted upon, all as required by the Open Meetings Act, 

Chapter 551, Texas Government Code, as amended.

RESOLVED this 22nd day of November, 2016.

ALAN MCGRAW, Mayor 
City of Round Rock, Texas

ATTEST:

SARA L. WHITE, City Clerk
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Agenda Item Summary

City of Round Rock

Agenda Number: H.1

Consider Executive Session as authorized by §551.087, Government Code, 

to deliberate the offer of a financial or other incentive to KR Acquisitions, LLC 

to locate a facility in the City.

Title:

Executive SessionType:

City CouncilGoverning Body:

11/22/2016Agenda Date:

Steve Sheets, City AttorneyDept Director:

Cost:

Indexes:

Attachments:

Department: Legal Department

Text of Legislative File 2016-3867
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