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2.4. “Full Time Equivalent Employee” (“FTE”) means a combination of employees, 

each of whom individually is not a full-time employee because they are not 

employed on average at least 35 hours per week, but who, in combination, are 

counted as the equivalent of a full-time employee.  FTE’s shall include original 

hires or their replacements over time. 

2.5 “Program” means the economic development program established by the City 

pursuant to Chapter 380 of the Texas Local Government Code and under the City 

Resolution to promote local economic development and stimulate business and 

commercial activity within the City. 

 2.6 “Property” means the tract of land described in Exhibit B. 

2.7 “Property Tax” means the amount of property tax on the Property and the Facility 

collected by the City.  

2.8 “Recapture Liability” means the total amount of all EIP’s that are paid, and fees 

waived, as result of this Agreement that are subject to recapture by the City from 

TOTKN in the event of a TOTKN default. 

3. Term.  This Agreement shall become enforceable upon its Effective Date and shall 

terminate on the latter of March 1, of Year 6, as determined in accordance with 5.1 below, 

or the payment to TOTKN of all EIPs based on Property Taxes.  

4. Rights and Obligations of TOTKN. 

4.1 Facility. TOTKN agrees to spend at least $10,000,000.00 to construct and complete 

the Facility on or before the 1st day of December 31, 2019. TOTKN agrees to 

provide the City with documentation that shows proof that this obligation has been 

satisfied, and the City shall have the right, following reasonable advance notice to 

TOTKN, to audit TOTKN’s records relating to the construction of the Facility to 

verify same. 

4.2 Compliance with regulations.  TOTKN agrees that it will comply with the 

requirements of PUD No. 112, the City’s development approval processes and shall 

operate the Facility consistent with applicable City ordinances, development 

regulations, and requirements. 

4.3 Continuous operation.  TOTKN agrees that it will continuously operate the Facility 

during the term of this Agreement, including any extensions; provided, however, 

the Parties acknowledge and agree the concert season for the music venue and 

amphitheater is March 15 through November 15 of each year. 

4.4 Jobs. TOTKN agrees to employ at least 30 full-time employees and/or FTE’s by 

December 31 of Year 1 in accordance with the schedule set forth below. TOTKN 

agrees to employ at least 40 full-time employees and/or FTE’s by December 31 of 

Year 2 in accordance with the schedule set forth below. As used in the schedule 
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below, the term “jobs” includes full-time employees and FTE’s.  “Year 1” shall be 

the calendar year immediately following the issuance of the last Certificate of 

Occupancy for the Facility; provided, however, if the Williamson Central Appraisal 

District appraisal of taxable value does not reflect the completion of the Facility 

and installation of all equipment, then “Year 1” shall be the second calendar year 

following the issuance of the last Certificate of Occupancy for the Facility.  

Year   Retained Jobs  New Jobs Total Jobs 

           Year 1            0         30            30 

           Year 2          30          10                40 

           Year 3          40            0               40 

           Year 4          40            0                40 

           Year 5          40            0                40 

 

4.5 Job Compliance Affidavit. On or before March 1 following each year described 

in the schedule in Section 4.4 of this Agreement, TOTKN agrees to provide the 

City a Job Compliance Affidavit, a copy of such Job Compliance Affidavit is 

attached hereto as Exhibit C. City shall have the right, following reasonable 

advance notice to TOTKN, to audit TOTKN’s payroll records to verify that this 

obligation has been satisfied. 

5. Rights and Obligations of the City. 

 In consideration of TOTKN’s compliance with this Agreement, the City agrees as follows: 

 5.1 Economic Incentive Payments (“EIP”). 

5.1.1 EIP’s Based on Property Taxes.  City shall, subject to TOTKN’s satisfaction 

of its obligations set forth herein, make EIPs to TOTKN as set forth herein. The 

EIP’s based on Property Taxes shall be made in annual payments on or before 

March 1 of each year and shall be a percentage of Property Tax paid to the City for 

the previous year. “Year 1” shall be the calendar year immediately following the 

issuance of the last Certificate of Occupancy for the Facility; provided, however, if 

the Williamson Central Appraisal District appraisal of taxable value does not reflect 

the completion of the Facility and installation of all equipment, then “Year 1” shall 

be the second calendar year following the issuance of the last Certificate of 

Occupancy for the Facility. EIP’s shall be calculated as paid as follows: 

   Year  Percentage of Property Tax  Paid by March 1 of: 

   Year 1   100%     Year 2 

   Year 2   100%     Year 3 

   Year 3     75%     Year 4 

   Year 4     50%     Year 5 

   Year 5     25%     Year 6 
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 5.1.2 EIPs Based on Development Fees. Except as provided below, the City 

agrees to waive all site preparation, construction permit, and inspection fees related 

to the Facility, up to a maximum of $30,000. This waiver shall not include utility 

impact fees, fees to connect to utilities, or inspection fees paid to third-party 

inspectors. 

   

5.1.3 EIPs Subject to Future Appropriations.  Notwithstanding the obligation of 

the City to make EIPs to TOTKN, this Agreement shall not be construed as a 

commitment, issue or obligation of any specific taxes or tax revenues for payment 

to TOTKN. The EIPs by the City under this Agreement, if paid, are subject to the 

City’s appropriation of funds for such payments in the budget year for which they 

are made. The EIPs to be made to TOTKN shall be made solely from annual 

appropriations from the general funds of the City or from such other funds of the 

City as may be legally set aside for the implementation of Article III, Section 52a 

of the Texas Constitution or Chapter 380 of the Local Government Code or any 

other economic development or financing program authorized by statute or home 

rule powers of the City under applicable Texas law, subject to any applicable 

limitations or procedural requirements. In the event that the City does not 

appropriate funds in any fiscal year for the EIPs due under this Agreement, the City 

will immediately provide TOTKN notice of such failure to appropriate funds.  

Subject to the provisions below, such failure to appropriate funds shall not be 

considered a default under Section 7.3, and the City shall not be liable to TOTKN 

for the unpaid EIP, however, this Agreement will automatically extend for another 

year and will remain in effect until TOTKN has received all of the EIPs provided 

for herein. In addition, TOTKN shall have the right but not the obligation to rescind 

this Agreement, which shall not be deemed to constitute a default by TOTKN. Upon 

TOTKN submitting all five Job Compliance Affidavits, as set forth in Section 4.8, 

and if TOTKN is not in default under this Agreement when submitting the Year 5 

Job Compliance Affidavit, then TOTKN will be deemed to have satisfied all of its 

obligations under this Agreement. If TOTKN has satisfied its obligations under this 

Agreement and has not received all of the EIPs within ten (10) years of the Effective 

Date of this Agreement, the City shall be deemed in default of this Agreement under 

Section 7.3 below.  To the extent there is a conflict between this section and any 

other language or covenant in this Agreement, this section shall control. 

6. EIP Recapture. Subject to compliance with the notice of default and opportunity to cure 

provisions of Section 7.3 below, if the City terminates this Agreement as a result of TOTKN’s 

default, the City may recapture and collect from TOTKN the Recapture Liability.  TOTKN shall 

pay to the City the Recapture Liability within thirty (30) days after the City makes demand for 

same, subject to any and all lawful offsets, settlements, deduction, or credits to which TOTKN 

may be entitled. Notwithstanding anything herein to the contrary, such Recapture Liability shall 

not exceed, in the aggregate, an amount equal to all EIPs that were paid pursuant to this Agreement 

for the immediately preceding two years, (together with interest thereon to be charged at the 

statutory rate for delinquent taxes as determined by Section 33.01 of the Property Tax Code of the 
































